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1.  PURPOSE AND CHARACTERISTICS OF THE BID

1.1 Introduction

The purpose of these Terms is to regulate the procedure of the International Public Bid of Comprehensive Projects for the concession of the Transportation System corresponding to Sections A and B of the project “Improvement to Energy Security of the Country and Development of the South Peruvian Pipeline”, to whom the Peruvian State, acting through the Ministry of Energy and Mines, shall grant in concession the design, financing, construction, operation, maintenance and transference at the end of the concession term to the Peruvian State.

The general objectives of the Terms are the following:

· Achieve a transparent, simple and objective procedure and in equal conditions.

· Achieve the concurrence of the greater quantity of stakeholders with experience in the rendering of services to be required.

· Define the basic rules on which the stakeholder may prepare his proposal.

In this way, the basic aspects are established which are mainly referred to the rules and terms of the bid, the competence factor, the kind of services expected from the Concessionaire, the requirements of the Stakeholders, among other of importance.  As it is usual in this kind of bids, the details will be developed through Circulars and in the Concession Contract.

The bid referred in these terms shall be carried out according to the provisions contained in the Terms, and in everything not foreseen in them, shall be of application to this process, the regulations of Supreme Decree No. 059-96-PCM, Legislative Decree No. 1012 and its regulations, complementary and related.

It is assumed, without admitting evidence to the contrary, that any stakeholder or person who, directly or indirectly, participates in the bid knows the content of these terms and the applicable laws.  The regulations of Legislative Decree No. 1017, the State Procurement Law neither its regulations shall not apply to this bid nor to the contract.

1.2 Call and Purpose of the Bid

The Republic of Peru, through the Private Investment Promotion Agency – PROINVERSIÓN calls to an International Public Bid of Comprehensive Projects to grant in concession the Transportation System corresponding to Sections A and B of the project “Improvement to Energy Security of the Country and Development of the South Peruvian Pipeline”.

The purpose of the bid is the selection of an awardee to deliver in concession the Transportation System corresponding to Sections A and B of the project “Improvement to Energy Security of the Country and Development of the South Peruvian Pipeline”, according to the technical, financial and legal qualifications established in these terms.  The concession is a self-sustainable modality of Public-Private Partnership, according to subparagraph a) of Article 4 of Legislative Decree No. 1012.

The concession will be granted gratuitously, under the provisions of subparagraph b) of Article 14 of Supreme Decree No. 059-96-PCM.

The Concessionaire shall be in charge of the design, financing, construction, operation, maintenance and transfer at the end of the concession term to the Peruvian State of the Transportation System of the Project “Improvement to Energy Security of the Country and Development of the South Peruvian Pipeline”.

Through the concession granting, we will be provisioned with the necessary infrastructure to count on a System of Energy Security according to the definition in Law No. 29970; as well as, to transport hydrocarbons from Urcos district in the Cusco Region, to the South Coast of the country, contributing to the energy development and to the development of the Petro Chemical Pole in said area, among others.

The Project shall have the following basic referential characteristics, according to the Terms and the corresponding Concession Contract:

Scheme of the Transportation System

Figura

----  Existing System of Gas Transportation (SETG)

__   Transportation System of Natural Gas

----   Regional Pipelines

I. Section B:  Pipeline and Polyduct from the Malvinas Separation Plant to the Point of Connection (PC) with the system of existing transportation.  The pipeline of this section should have flexibility for the transportation of natural gas enriched with approximately 30% of ethane for its final use in the petro chemical industry, according to Law 29970.

II. FEED and EIA of Section C:  The awardee should make, according to the provisions made in the Contract, the FEED and the EIA for the Pipeline and Polyduct from the PC to the Plant of Compression of Chiquintirca.  Once these studies are finished, the Peruvian State shall call to public bid the concession of Section C.

III. Section A:  Pipelines since the PC to the Thermal Plant of Ilo, located in the Moquegua region, passing by Mollendo to supply the Thermal Plant of Mollendo.  This section should have flexibility for the transportation of natural gas enriched with approximately 30% of ethane, for its final use in the petro chemical industry, according to Law 29970, and will be composed by the following sub-sections:

√         Sub-Section a1:  Pipeline that will initiate in the PC to Urcos district in the Cusco region, which includes the secondary pipeline to supply the Thermal Plant of Quillabamba, for which we foresee a Partial Start Operation.

The Sub-Section a1, also includes the secondary pipeline to the province of Anta, which should have the necessary facilities that allow the distribution of natural gas to the locations of Cusco and Anta.  This secondary pipeline shall include the facilities necessary for the derivation of the regional pipeline of Apurímac.

√     Sub-Section a2:  Also called South Peruvian Pipeline (SPP) is the pipeline that initiates in the Urcos district and arrives to the Thermal Plant of Ilo, located in the Moquegua region, passing by Mollendo to supply the Thermal Plant of Mollendo, that forms part of the Energy Node.

This sub-section includes the facilities for the points of derivation of the Regional Pipelines:  Puno, Arequipa, Moquegua and Tacna, according to the provisions of Law 29970.

Additionally, the Concessionaire may incorporate to the concession a duct of liquids to the South of the country in case it agrees with the producer the transportation of liquids to the South.  In this case, the system of transportation of liquids should consider the transportation of ethane in liquid phase to the petrochemical of the South.

Said system may access to the benefits of Law 29970 in Section a1.

FEED and EIA of Regional Pipelines:  The awardee should carry out, according to the provisions made in the contract, the FEED and the EIA for the Regional Pipelines from the Derivation Points in Section A to the Regions of Apurimac, Puno, Arequipa, Moquegua and Tacna.  Once the studies conclude, the Peruvian State shall call to public bid, in the shortest time, to grant in concession the Regional Pipelines.  The Concessionaire may participate in this bid.

· The term of the concession will be thirty four (34) years, subject to changes that will be timely communicated through Circular, according to the terms and conditions foreseen in the Concession Contract.

· According to the kind of Contract foreseen in the scheme, it is a Concession DFBOOT type (Design, Finance, Build, Own, Operate and Transfer).

· The technical characteristics of design of the duct systems in the Concession (Capacity of Transportation and Diameter of piping), described in the concession contract, are minimum requirements, the awardee may install a greater infrastructure of transportation, according to the provisions established in the Regulation of Law 29970 (Supreme Decree No. 005-2014-EM).

· We foresee the possibility of Cost Adjustment of the Service for the cases provided in the Concession Contract.

1.3 Definitions

Any reference made in this document to “Section”, “Form”, “Annex” and “Appendix” should be understood as made to Sections, forms, annexes and appendices of the Terms, respectively, except express indication in different sense.

The expressions in singular comprise in their case, the plural and vice versa.  All the time references should be understood as made to the local hour of Peru.

The terms that are in capital letters in these Terms and that are not expressly defined in them, correspond to the Applicable Laws, or to the meaning given to the same in the use of activities of the development of the project or, to the terms that are commonly used in capital letters.

In these Terms the following terms shall have the meaning indicated as follows, without prejudice to it, the definition established in the Concession Contract shall prevail, in case of discrepancy.

1.3.1 Non-Disclosure Agreement:  Is the agreement that the Bidders through the Authorized Agent (s) or the Legal Representative (s) should sign before using the Data Room.  The text of the Non-Disclosure Agreement is in Annex No. 1.

1.3.2 Award:  Is the declaration made by the Committee appointing the Awardee of the Bid, who submitted the best Economic Proposal for the execution of the project.

1.3.3 Awardee:  Is the legal person or the consortium favored with the Bid Award.

1.3.4 Private Investment Promotion Agency – PROINVERSIÓN:  Is the public executor organism assigned to the sector Economy and Finance, with legal status, technical autonomy, functional, administrative, economic and financial referred in Law No. 28660 and Supreme Decree No. 034-

2008-PCM, the Regulation of Organization and Functions of PROINVERSIÓN approved by Ministerial Resolution No. 083-2013-EF/10, empowered, among other functions, to promote private investment in public works of infrastructure and public services, as well as in assets, projects and companies of the State and other governmental activities, upon arrangement to the legislation on the matter.

1.3.5.  Authorized Agents:  are the natural persons appointed as such by the 

           Bidder for purposes of this Bid.

1.3.6.  Public-Private Partnership:   According to Article 3 of Legislative Decree No. 1012, is a modality of participation of private investment in which it is incorporated experience, knowledge, equipment, technology, risks and resources are distributed, preferably private, with the purpose to create, develop, improve, operate or maintain public infrastructure or provide public services.  In a PPP participate the State, through some of the public entities that belong to the Non Financial Public Sector, and one or more private investors.

1.3.7. Governmental Authority:  Is any competent authority, judicial, legislative, political or administrative of Peru empowered according to the Applicable Laws to issue or interpret the regulations or decisions, general or particular, with binding effects for those who are submitted to its scope.

1.3.8.  Terms:   Is this document, included its forms, annexes, appendices and Circulars issued by the Committee, that establishes the terms and conditions under which the Bid and the Concession will develop.

1.3.9. First Category International Bank:  Are the entities that are defined in Appendix No. 2 of Annex No. 2 of the Terms, recognized in Peru and authorized to issue letters of guarantee for purposes of this bid.

1.3.10. Circulars: Are all the directives issued in written by the Committee, whether of specific or general effects, with the purpose to clarify, instruct, interpret or modify the content of the Terms, another Circular or to answer inquiries formulated by those authorized for it according to these Terms.  These Circulars shall be integrant part of these Terms.  They may also be issued to communicate the stakeholders the information related to the process, prior approval of the Committee.

1.3.11. Committee:  Is the Committee of PROINVERSION in Projects of Energy Security – PRO SEGURIDAD ENERGÉTICA, incorporated by Supreme Resolution No. 010-2013-EF, published on January 29, 2013, en charge of this bid.

1.3.12. Payment Voucher of the Right of Participation:  Is the document that PROINVERSIÓN shall deliver to the Bidder as proof of having made the payment for the right to participate in the bid.

1.3.13.   Grantor:  is the Peruvian State represented by the Ministry of Energy and Mines.

1.3.14. Concession:  Is the administrative act, reflected in the contract, by which the grantor grants the right to the Concessionaire for the design, financing, construction, supply of goods, operation, maintenance and transfer at the end of the concession term to the Peruvian State of the Project, according to the terms of the Contract and the Applicable Laws.

1.3.15. Concessionaire:  Is the legal person incorporated in Peru by the Awardee, who enters the Concession Contract with the Grantor.

1.3.16. Bid:  Is the process conducted by the Committee of PROINVERSIÓN and regulated by these Terms to elect the Awardee of the Concession.  It begins with the public call and concludes at the Closing Date.

1.3.17. Consortium:  Is the grouping of two or more persons who lack of legal status independent to its members, which has been conformed to the purpose to participate in the Bid.

1.3.18. Concession Contract or Contract:  Is the contract, its annexes, appendices and any other document that integrates to it, entered between the Grantor and the Concessionaire, to develop the design, financing, construction, operation, maintenance and transfer of the project, which shall govern the relations between the parties during the concession term.  Likewise, in this contract is regulated the rendering of the service and other conditions established for said purposes between the Concessionaire and the Grantor.

1.3.19. Effective Control:  A natural person or legal person has Effective Control of a legal person or is submitted to the common control of it, when:

· It has more than fifty per cent (50%) of the power of vote in the general shareholders meeting or partners, through the direct property of the representative titles of social capital or indirectly through usufruct contract, pledge, trust, association and similar or any other legal act; or,

· Directly or indirectly has the power to appoint or remove the majority of the members of the board or equivalent body, to control or exercise the majority of votes in the board meetings or equivalent body, or to govern the operative or financial policies under a regulation or contract whatever is its modality; or,

· By any other mechanism or circumstance (contractual or not), effectively controls the decision power in the other company.

In addition to the aforementioned and provided it is applicable, in order to determine the effective control, we shall take into account the provisions set forth in the Resolution CONASEV No. 090-2005-EF-94.10, modified by Resolution CONASEV No. 005-2006-EF/94.10 or regulation that replaces or modifies it.

1.3.20. Call:  Is the announcement by which we invite the stakeholders to participate in the Bid according to the provisions made in these Terms.

1.3.21. Schedule: is the temporary sequence of activities that will develop during the bid process and which are indicated in Annex No. 9 of the Terms.

1.3.22. Affidavit:  Written statement submitted by the Bidder in which it declares or assumes a commitment that is assumed to be certain for purposes of this bid without prejudice of later control.

1.3.23. Participation Right:  Is the right that allows a person or consortium to participate in the bid.  It is acquired through the corresponding payment to PROINVERSIÓN and is proved with the payment evidence delivered by it.  The payment of the participation right is non refundable.

1.3.24. Days:  Are the business days, that is, not including not working Saturdays, Sundays or holidays in the city of Lima.   We also understand as holidays the days that are non working days for the public sector,  by order of the Governmental Authority.  The references made to calendar days, that is, natural days that go from Monday to Sunday, will be expressly made.  If there is no express disposition, any time reference should be understood as made at the hour of Peru.

1.3.25. Dollar or Dollar of the United States of America or US$:  Is the currency or the monetary sign of legal course in the United States of America.

1.3.26. Affiliated Company:  A company shall be considered as affiliated to another company when the Effective Control of said companies is exercised by a Parent Company.

1.3.27. Parent Company:  Is the company that has the Effective Control of other company.  In this definition we also consider the company that has the Effective Control of a Parent Company, as it has been defined, and so on.

1.3.28. Subsidiary Company:  Is the company which Effective Control is exercised by another company.

1.3.29. Related Company:  Are those companies related among them through the relation of a Parent Company with a Subsidiary Company (or vice versa), or between an Affiliated Company and another Affiliated Company, according to the corresponding definitions.

1.3.30. Banking Companies:  Is the company defined according to Law No. 26702, General Law of the Financial System and the Insurance System and Organic of the Banking and Insurance Superintendence, referred in Annex No. 2, Appendix 1 of the Terms.

1.3.31. Existing Studies:  Is the group of studies and reports of technical nature related to the Transportation Systems.

These studies will be available of Bidders and Short-listed Bidders in the Data Room, and may be used for the formulation of their Technical and Economic Proposals.

The Bidders and Short-listed Bidders have full freedom to use said information; however, the Proposal delivered by it is of its exclusive responsibility, and cannot in future, as Concessionaire or in any other instance, plead or claim damages, compensations o reparations for eventual mistakes, omissions, inaccuracies or deficiencies of any nature existing in said existing studies.

1.3.32 Competence factor:  Is the variable that defines the winner of the bid, 

According to the provisions set forth in Section 7.2 of the Terms.

1.3.33 Closing Date:  Is the day, place and hour that will be communicated by 

The Committee through Circular, in which the acts established in Section 10.2 of the Terms shall be carried out.

1.3.34 FONCEPRI:  Is the Fund of Promotion of Private Investment in the

Public Works of Infrastructure and Public Services – FONCEPRI-, referred in Article 11 of Supreme Decree No. 059-96-PCM, which resources will be addressed according to the provisions of Applicable Laws.

1.3.35 Guarantee of Validity, Validity Term and Seriousness of Proposal:  Is the 

Banking Letter of guarantee that the Short-listed Bidder shall submit in favor of PROINVERSIÓN when submitting its Proposal, to secure the validity, validity term and seriousness of its proposal (includes the Technical and Economic Proposal), according to the model enclosed in Annex 5 of the Terms.

1.3.36 Integrants:  Are the legal persons that compose a consortium.

1.3.37 VAT:  Is the General Sales Tax referred in Supreme Decree No. 055-99-EF, Consolidated Text of the General Sales Tax and Excise Tax, and its regulations, complementary and amendments.

1.3.38 Referential Investment:  Is a referential amount necessary for the design, construction and execution of the Transportation System.

1.3.39 Laws and Applicable Provisions:  is the group of legal provisions that regulate and/or affect directly or indirectly the Concession Contract.  They include the Political Constitution of Peru, the laws, the regulations with rank of law, supreme decrees, regulations, directives and resolutions, as well as any other that compose the legal order of the Republic of Peru, is applicable, which are mandatory for this bid.

1.3.40 LIBOR:  Is the London Interbank Offered Rate at six (6) months reported by Reuters at the closing hour of London.

1.3.41 MEM:  Is the Ministry of Energy and Mines of the Republic of Peru.

1.3.42 MEF:  Is the Ministry of Economy and Finances of the Republic of Peru.

1.3.43 Nuevo Sol:  Is the currency of legal course in Peru.

1.3.44 Works:  Are the Civil Works, the Equipment and everything that allows putting in operation the Transportation System, according to the provisions made in the contract.

1.3.45 Proposal:  Is comprised by the Technical and Economic Proposal that submit each one of the Short-listed Bidders.

1.3.46 Operator:  Is the person that credits technical experience in the operation according to the provisions made in the Terms.  An operator cannot be linked to more than one Bidder.

1.3.47 OSINERGMIN:  Is the Supervisor Organism of Investment in Energy and Mining, or the person of public right or private that replaces it or is appointed by it to regulate, supervise and control the activities of the Concessionaire.

1.3.48 Minimum Participation:  Is the percentage of participations or shares not lesser than twenty five (25%) of the social capital, subscribed and paid, of the Concessionaire, that the Strategic Partner should have and keep as minimum in the Concessionaire.  This participation shall necessarily have the right of vote.

1.3.49 Person:  Is any legal person, national or foreign, who can make legal acts and assume obligations in Peru.

1.3.50 Concession Term:  Is the period since the Closing Date, to the expiration of the same established in the Concession Contract.

1.3.51 Bidder:  Is the person or consortium that has paid the Right of Participation in this Bid and is submitted to the same according to the provisions made in the Terms that regulate the Bid.

1.3.52 Pre-Short-listed Bidder:  Is the Bidder which Envelope No. 1 complied the requirement established in the Terms and has been accepted by the Committee, and is able to submit Envelopes No. 2 and No. 3.

1.3.53 Short-listed Bidder:  Is the Short-listed Bidder which Envelope No. 2 complied the requirement established in the Terms and has been accepted by the Committee.

1.3.54 Economic Proposal:  Is composed by the values offered by the Short-listed Bidders according to the procedure established in Section 9.1 of the Terms and should submit in Envelope No. 3.

1.3.55 Technical Proposal:  Is the documentation that the Pre-Short-listed Bidder should submit, according to the provisions established in Section 7.1 of the Terms.

1.3.56 Project:  Is the Project “Improvement to Energy Security of the Country and Development of the South Peruvian Pipeline”.

1.3.57 Contract Project:  Is the model of non definitive Concession Contract that shall be delivered to the Bidders in order to receive its suggestions.  None of the terms and/or criteria contained in the same shall link PROINVERSIÓN, the Committee and/or the Grantor.

1.3.58 Legal Representative:  Is the natural person with domicile indicated in Lima (Peru) appointed as such by the Bidder for purposes of this Bid.

1.3.59 Data Room:  Is the physical area or virtual space determined by the Committee that shall contain the documents related to this process of Promotion to Private Investment, and shall be available only for Bidders and Pre-Short-listed Bidders, their Authorized Agents and Legal Representatives who have paid the Right of Participation and after have signed the Non-Disclosure Agreement, which model is enclosed as Annex No.1.

1.3.60 Envelope(s):  Makes reference individually or jointly to Envelopes No. 1, 2 and 3.

1.3.61 Strategic Partner:  Is the shareholder or participationist of the Bidder or one of its integrants, in case of Consortium, who independently complies with the requirements of technical experience, foreseen in Section 1 of subparagraph c) of Section 5.2.1.2. of the Terms, and in case of being favored with the Award, should credit the Minimum Participation at the time of incorporation of the Concessionaire.

1.4 Background and Legal Framework of the Bid

1.4.1 Through Supreme Decree No. 059-96-PCM of December 26, 1996 the  Consolidated Text was approved of regulations with rank of law that regulate the concession to the private sector of public works of infrastructure and public services.  Through Supreme Decree No. 060-96-PCM of December 27, 1996, the Consolidated Text Regulation was enacted of the regulations with rank of law that regulates the concession to the private sector of public works of infrastructure and public services.

1.4.2 Through Law No. 27111 dated May 16, 1999, the functions, attributions and competences granted to PROMCEPRI were transferred to the COPRI.

1.4.3  Through Supreme Decree No. 027-2002-PCM of April 24, 2002, we disposed the merger of COPRI, the National Commission of Investments and Foreign Technologies (CONITE) and the Management of Economic Promotion of the Commission of Promotion of Peru, in the Executive Direction FOPRI, which passed to be called Investment Promotion Agency (PROINVERSIÓN).

1.4.4 Through Legislative Decree No. 1012 dated May 13, 2008, the Public-Private Partnerships Framework Law was approved for the generation of productive employment and dictates regulations for streamlining processes of promotion of private investment.  This regulation was ordered through Supreme Decree No. 146-2008-EF, dated December 9, 2008.

1.4.5 Through Ministerial Resolution No. 083-2013-EF/10, dated March 20, 2013, the Regulation of Organization and Functions in force of PROINVERSIÓN was approved.

1.4.6 Through Law No. 29970, dated December 22, 2012, law that strengthens the Energy Security and Promotes the Development of the Petro-Chemical Pole in the South of the country, we declared of national interest the implementation of measures for strengthening energy security of the country through the diversification of energy sources, the reduction of external dependence and the reliability of the energy supply chain.

1.4.7 Through Official Letter No. 002-2013-DM, the Ministry of Energy and Mines requests to PROINVERSIÓN to incorporate to the Process of Promotion of Private Investment the Project “Improvement of Energy Security of the Country and Development of the South Peruvian Pipeline”.

1.4.8 Through agreement of the Steering Council of PROINVERSIÓN, taken in its meeting dated January 04, 2013, it was incorporated to the process of promotion of private investment the project “Improvement to Energy Security of the Country and Development of the South Peruvian Pipeline”, under the mechanisms and procedures established in Legislative Decree No. 1012 and its regulations, amendments and related.

1.4.9 Through Supreme Resolution No. 005-2013-EF that ratifies the agreement adopted by the Steering Council of Proinversión, it was agreed to incorporate the project “Improvement to Energy Security of the Country and Development of the South Peruvian Pipeline”.

1.4.10 Through Supreme Resolution No. 010-2013-EF the agreement adopted by the Steering Council of Proinversión was ratified, through which it was agreed the incorporation of the Committee of Proinversión in Projects of Energy Security –PRO SEGURIDAD ENERGÉTICA and their members were appointed.

1.4.11 Through agreement of the Steering Council of PROINVERSIÓN, taken in its meeting dated February 01, 2013, the project was entrusted to the Committee of Proinversión in Projects of Energy Security –PRO SEGURIDAD ENERGÉTICA.

1.4.12 Through Supreme Resolution No. 015-2013-EF, dated February 8, 2013, the Plan of Promotion of Private Investment of the Project was approved.

1.4.13 The process of the Bid referred in these Terms, shall be held according to the provisions contained in the Terms, and in anything not foreseen in them, the regulations of Supreme Decree No. 059-96-PCM, as well as its complementary regulations and amendments.  Likewise, the provisions of Legislative Decree No. 1012, and its complementary regulations, regulatory and amendments will be applied.

1.4.14 By virtue of Article 3.3.I) of Legislative Decree No. 1017, dated June 4, 2008, the State Procurement Law is not applicable to this bid.

1.4.15 We consider that, without admitting proof to the contrary, that any Bidder, Pre-Short-listed Bidder and Short-listed Bidder who, directly or indirectly , participates in the Bid knows the content of the Terms and Applicable Laws, which are listed below not limited to:

· Political Constitution of Peru.

· Law No. 26887, General Corporate Law.

· Law No. 27785, Organic Law of the National System of Control and of the General Comptroller of the Republic.

· Law No. 28059, Framework Law of Promotion of Decentralized Investment.

· Legislative Decree No. 295, Civil Code.

· Legislative Decree No. 1012, by which the Framework Law of Public-Private Partnerships is approved for the generation of productive employment and dictates regulations for the streamlining of the processes of promotion of private investment; and its amendment regulations.

· Supreme Decree No. 059-96-PCM, Consolidated Text of Regulations with rank of law that regulates the delivery in concession to the private sector of public works of infrastructure and public services.

· Supreme Decree No. 060-96-PCM, Regulation of the Consolidated Text of Regulations with rank of law that regulate the delivery in concession to the private sector of public works of infrastructure and public services.

· Supreme Decree No. 108-2006-EF, by which regulations are dictated regarding the regulation of the Consolidated Text of regulations with rank of law that regulate the delivery in concession to the private sector of public works of infrastructure and public services with regard to the nature of the concessions and the co-financing of the State.

· Supreme Decree No. 146-2008-EF, by which the Regulation of the Framework Law of Public-Private Partnerships is approved for the generation of productive employment and dictates regulations for the streamlining of the processes of promotion of private investment; as well as its amendment regulations.

· Law No. 28849, Law of decentralization of access to consumption of natural gas, published on July 27, 2006.

· Law No. 29970, Law that strengthens the Energy Security and Promotes the Development of the Petro Chemical Pole in the South of the country, published on December 22, 2012.

· Law No. 29163, Law of promotion for the development of the petrochemical industry, published on December 20, 2007.

· Law No. 29690, Law that promotes the development of the petrochemical industry based in ethane and the energy node in the south of Peru, published on May 26, 2011.

· Law No. 29852, law that creates the System of Energy Security in Hydrocarbons and the Fund of Energy Social Inclusion, published on April 13, 2012.

· Law No. 29969, Law that dictates provisions in order to promote the Massification of Natural Gas, published on December 22, 2012.

· Supreme Decree No. 021-2012-EM; which approves the Regulation of Law No. 29852, that creates the system of energy security in hydrocarbons and the fund of energy social inclusion, published on June 9, 2012.

· The other laws applicable to the bid, as modified, repealed, replaced or interpreted in future.

1.5 Powers of the Committee

1.5.1 The Committee function is to conduct the process of promotion of private investment of the bid subject matter of the Terms.   Is empowered to promote, program, regulate, modify, direct, supervise, control and dictate all the provisions that are pertinent or are deemed as necessary for the execution of said process, to solve anything not foreseen in the Terms or in Applicable Laws and in general, to exercise all other attributions assigned by Applicable Laws.

1.5.2 The Committee may modify the terms indicated in these Terms.  This bid may be suspended or cancelled if the Committee deems appropriate, without the need of expression of cause and without incurring in any responsibility as a consequence of this.  Any modification to these Terms shall be communicated to the Bidders, Pre-Short-listed Bidders, or Short-listed Bidders through Circulars, by its publication in the web page of PROINVERSIÓN.

1.5.3 The mere submission of the information foreseen in these Terms and/or requested by the Committee for a purpose of qualification by a Bidder does not oblige the Committee to declare as Pre-Shortlisted Bidder, and the submission of a proposal does not oblige the Committee to accept it.  The mere submission by the Bidder of the documents necessary to qualify, implies the full knowledge, acceptance and unconditional submission by the Bidder, the Pre-Shortlisted Bidder, the Short-listed Bidder or the Awardee, as appropriate, to all and each one of the procedures, obligations, conditions and rules, without exception, established in the Terms, the same that are binding for those, and their irrevocable and unconditional resignation to file, before any jurisdiction or authority, any claim, demand or request of compensation against the State of the Republic of Peru, the Ministry of Energy and Mines, PROINVERSIÓN, the Committee, its members, advisors, or any other entity, organism or officer of the government of the State of the Republic of Peru for the exercise of the power foreseen in these Terms.

1.6 Concession Contract

1.6.1 The Contract will be made available to Bidders according to the provisions made in the Schedule of Annex No. 9 of the Terms.

1.6.2 The Bidders may submit suggestions to the Contract Project within the terms indicated in the referred schedule.  The Committee shall not be obliged to gather the suggestions that the Bidders, Pre-Short-listed Bidders or Short-listed Bidders formulate to the Contract Project.

1.7    Schedule of the Bid

The dates of the schedule activities shall be submitted in Annex No. 9 of the Terms.

The Committee may modify the dates of the Schedule at any time, which will be communicated to the Stakeholders through Circular.

1.8     Interpretation and references

1.8.1 The terms and expressions used in the Terms shall be construed in their               natural and obvious sense, unless that specifically they have been assigned other meaning in this document or its annexes, or the context of the same is inferred; in any case, according to the regulations in force in the State of the Republic of Peru.  It shall be considered, without admitting any proof in the contrary, that any participant in this process knows the laws and regulations in force in the State of the Republic of Peru and applicable to this case.

1.8.2 The titles of chapters, sections, forms and annexes of the Terms are exclusively used for indicative purposes and shall not affect the interpretation of their content.

1.8.3 In case of contradiction between what is foreseen in the Terms and what is provided in some of their annexes, what is foreseen in the Terms shall prevail, except that in the annexes we have expressly indicated, clearly and in unambiguous way, that its content modifies what is foreseen in the Terms.  In all cases, the contents of Circulars shall prevail over the provisions of the Terms although it is not expressly declared.

1.9 Bidder

1.9.1 In this bid may participate as Bidder the legal person, national or foreign or consortium of them who acquires the right of participation in his name or of some of its integrants, in case of Consortium, and he should send by e-mail a copy of the corresponding payment voucher.  Likewise, the Bidder may transfer the Right of Participation, for which he should submit Form 2 of Annex No. 3 with legalized signature of the grantor of the right of participation.

1.9.2 In this bid may not participate as Bidder, Pre-Shortlisted Bidder or Short-listed Bidder, whether individually or as integrant of the consortium, the person who is subject within the scope of Article 1366 of the Civil Code, Article 27 of Supreme Decree No. 059-96-PCM or is ineligible to contract with the State.

1.9.3 In case of Consortium, the integrants shall be jointly liable before the Ministry of Energy and Mines for all the obligations that correspond to Bidders according to these Terms, without prejudice that in their internal relation the integrants are distributed obligations and/or responsibilities.

2. AUTHORIZED AGENTS AND LEGAL REPRESENTATIVE

2.1 Authorized Agents

2.1.1. Appointment of Authorized Agents

Each Bidder, should appoint two (02) natural persons with common domicile in the city of Lima as its Authorized Agents, for purposes of this Bid.

2.1.2 Appointment Letter

The appointment of the Authorized Agents must be made through a simple letter subscribed by the Bidder expressly indicating their faculties and the information that corresponds, according to the provisions set forth in Sections 2.1.3 and 2.1.4.

2.1.3 Granted Powers

The Authorized Agents who are duly appointed may indistinctly act one to each other and not necessarily together and shall be the only natural persons empowered by the Bidder for:

I. Represent the Bidder before PROINVERSIÓN, the Committee and the advisors on all the issues that are not of exclusive competence of the Legal Representative according to Section 2.2.1;

II. Reply, in the name of the Bidder and with binding effect for its principal, all the questions formulated by the Committee;

III. Receive judicial or extrajudicial notifications;

IV. Subscribe, with binding effect for the Bidder, the Non-Disclosure Agreement referred in Section 3.2.2;

V. Submit Envelopes No. 1, No. 2 and No. 3, without prejudice of the formalities that they should comply.

2.1.4. Information

The information that the Bidder should provide with relation to each one of the Authorized Agents will be the following:  name, identification document, common domicile in the city of Lima, telephone number, fax number and e-mail.

2.1.5. Notifications

All the extrajudicial notifications addressed to the Bidder may be made to any of the Authorized Agents through facsimile and/or electronic mail, with confirmation of complete transmission, issued by the addressee of the corresponding communication through another facsimile and/or electronic mail, in which case it shall be understood as received on the date in which the transmission of the sender is completed; or by letter delivered by courier or by notarial via, in which case it shall be understood as received the notification on the date of its delivery, being understood as well and efficiently made any notification made in the common domicile indicated by the Authorized Agents referred in Section 2.1.4.

2.1.6 Replacement

The Bidder, prior written communication addressed to the Committee that complies with the requirements indicate in Section 2.1.2., may replace any of its Authorized Agents at any time, or modify the domicile, telephone numbers of fax numbers and e-mail indicated for Authorized Agents, and we should take into account that both the new common domicile and the telephone numbers, fax numbers and e-mail should be fixed within the city of Lima.  The appointment of the Authorized Agents or the variation of their domicile, telephone, facsimile or electronic mail, as the case may be, come into effect since the following day of the date in which the corresponding communication issued by the Bidder, is received by the Committee.

2.2. Legal Representative

2.2.1 Appointment and Powers

The documents submitted in Envelopes and, in general, all the documents that a Bidder submits with relation to the Bid, should be signed by the Legal Representative of who submits said documents and which is duly empowered to the effect, according to the provisions made in this Section.

The Bidder may only appoint two common Legal Representatives to represent him, jointly or individually, according to the provisions set forth in this Section.  The domicile, number of facsimile, telephone number and electronic mail of the Legal Representatives, as well as its replacement, are submitted to the provisions made in Sections 2.1.4, 2.1.5. and 2.1.6.

The powers granted to each one of the Legal Representatives should include, among others, the powers indicated in Section 2.1.3. and they also should be wide enough in order that, jointly or individually they may sign, in the name and representation of their principal, all the documents required by the Terms, including, specifically, the power to initiate the challenge procedures foreseen in the Terms, sign the documents of submission of proposals and subscribe the Contract.

In case that the Bidder is a Consortium, the appointment of the Legal Representative of the Bidder, should be made through the legal representatives of the Integrants of the Consortium, jointly, that count with powers for it.  Said powers of the integrants of the Consortium should be credited through the formalities indicated in Sections 2.2.3.

2.2.2. Submission of Power

The power by which the Legal Representatives are appointed should contain the corresponding powers of representation, as well as the information referred in Section 2.1.4. of the Terms.  It shall be jointly submitted with the credentials in Envelope No. 1.

Alternatively, the information mentioned in Section 2.1.4. may be provided through a simple letter, with legalized signature of the Legal Representative of the Bidder.

The appointment of a new Legal Representative or the replacement of those initially appointed, will be in force since the following day to the date in which the Committee receives the documents that duly credit said appointment, including the express revocation of the powers of the previous Legal Representative.

2.2.3. Form of Power

The powers granted in Peru should be evidenced in public deed or in legalized copy by notary of the minutes of the corresponding corporate body by which they are granted, if applicable.

The powers granted outside Peru appointing the Legal Representatives should be:

I. Duly extended or legalized before the competent Consulate of Peru, enclosing a simple translation into Spanish in case it has been issued in different language;

II. Endorsed by the Ministry of Foreign Affairs of Peru;

In cases that the Bidder proceeds from a contracting member country (signatory) of the “Agreement Removing the Requirement of Legalization of Foreign Public Documents”, adopted on October 5, 1961 in the city of The Hague, Kingdom of the Netherlands, approved by Legislative Resolution No. 29445 and ratified by Supreme Decree No. 086-2009-RE, the powers granted outside Peru appointing the Legal Representatives shall not require the extension or legalization referred in the foregoing paragraph, and it shall be enough to comply the conditions established in the referred agreement, provided the corresponding incorporated country has not observed the adhesion of Peru.

2.2.4  Registrations in the Registry Office

In any case it shall be required that, at the time of its submission, the powers of the Legal Representative are registered in the Public Registry.  However, they should be registered in the corresponding Registry Office before the Closing Date in case its represented is the Awardee.

Each Bidder should have Authorized Agents and different Legal Representatives. It is forbidden the Legal Representative or Authorized Agent, common to more than one Bidder.

3.  INQUIRIES AND INFORMATION

Inquiries about the Terms and Suggestions to the Contract Project

3.1.1. Term to make inquiries and suggestions

On the dates indicated in Annex No. 9 of the Terms, the Bidders and Pre-Shortlisted Bidders, only through their Authorized Agents and/or Legal Representatives, as appropriate, can make inquiries about the Terms and suggestions to the Contract Project.

3.1.2. Formality of inquiries and Suggestions

The inquiries and suggestions shall be formulated in written and in Spanish language, and should be addressed to:

Luis Sánchez Torino

Project Leader in Energy Security Affairs

Av. Enrique Canaval Moreyra No. 150, Piso 8, Lima 27, Peru

Telephone:  (511) 200-1200 Extension 1213

Fax:  (511) 200-1260

E-mail:  seguridadenergetica@proinversion.gob.pe
3.1.3. Circulars

3.1.3.1.  The replies of the Committee to the inquiries formulated shall be communicated through Circulars to all the Bidders or Pre-Shortlisted Bidders, as the case may be, without indicating the name of the person who made said inquiry.

The Committee is not obliged to answer inquiries to the Terms that are not related with this Bid.

If the Committee, at any time, considers necessary to clarify, modify or complement the Terms, it shall issue a Circular for said purpose.  Said Circular shall be sent to the electronic mail of the Bidders, Authorized Agents and/or Legal Representatives.  All issued Circulars shall be published in the web page of PROINVERSIÓN www.proinversion.gob.pe.

After the short-listing of Bidders, the Circulars may be notified to the Pre-Shortlisted Bidders, and after the submission of Envelopes No. 2 and 3, only to Bidders who submitted Proposals; without prejudice of its publication in the web page of PROINVERSIÓN.

3.1.3.2. The Circulars issued by the Committee shall be integrant part of these Terms, consequently, they are legally binding for all Bidders, Pre-Shortlisted Bidders, and Short-listed Bidders.

3.2. Access to Information – Data Room

3.2.1.  Access to Data Room

3.2.1.1.  The Bidders who have paid the Right of Participation and have subscribed the Non-Disclosure Agreement shall have access to the information related to the Project, which will be available for its consultation in the Data Room, until the date indicated in the Schedule.  The physical Data Room is located in Av. Canaval Moreyra No. 150, Piso 7, San Isidro – Lima, Peru.  Additionally, the documents that shall form part of the Data Room may be virtually downloaded in:  www.proinversion.gob.pe.

3.2.1.2. The use of the Data Room should be coordinated with the administration of the Data Room according to the rules established for its operation contained in the “Guide of Users of Data Room”, Appendix 1 of Annex No. 8 of the Terms.

3.2.1.3. The Bidders, through written communication sent to the Committee by any of its Authorized Agents or the Legal Representative shall indicate the name of the natural persons that will have access to the Data Room.

3.2.2. Non-Disclosure Agreement

The Authorized Agents should sign the Non-Disclosure Agreement which is included in Annex No. 1, in order that the Bidder may have access to the Data Room.

3.2.3.    Content of Information of Data Room

The list of documents is enclosed in Appendix 2 of Annex No. 8 of the     Terms.

Any document that is incorporated to the Data Room should be communicated through Circular.

Request of Interviews

Any Bidder, through the Authorized Agents and/or the Legal Representatives, as the case may be, shall have right to meet with officers of the Committee and with the Project Leader, until the previous day to the last day for the delivery of Envelope No. 1 and, in the case of Pre-Shortlisted Bidders, they may do it until the previous day to the last day of submission of Envelope No. 2 and Envelope No. 3, prior coordination with the Committee and with the Project Leader.

3.4.   Limitations of Liability

3.4.1.  Independent Decision of Bidders

All Bidders should base their decision to submit or not their Technical and Economic Proposal, and of the content of them, in their own investigations, examinations, inspections, visits, interviews, analysis and conclusions about the available information and that particularly provided, at its own risk.

3.4.2. Limitation of Liability

The State of the Republic of Peru, the Ministry of Energy and Mines or any other dependence, PROINVERSIÓN, the Committee, or the advisors of the Committee, are not responsible, nor guarantee, neither express nor implicitly, the totality, integrity, reliability or truthfulness of the information, verbal or written, that is provided for purposes of the Bid.  Consequently, none of the persons who participate in the Bid may attribute any responsibility to any of the aforementioned parties or to its representatives, agents or dependents for the use that may be given to said information or for any inaccuracy, insufficiency, defect, lack of update or for any other cause not expressly foreseen in this Section.

3.4.3.  Scope of Limitation of Liability

The limitation set out in Section 3.4.2. comprises, as wide as possible, all the information related to the Bid that would be effectively known, the information not known and the information that in some time should have been known, including possible mistakes or omissions contained therein, by the State of the Republic of Peru or any dependence, organism or officer of it, or by the Ministry of Energy and Mines or any of its dependencies, PROINVERSIÓN, the Committee, its members and advisors.  In the same way, said limitation of liability comprises all the information, whether supplied or not or prepared, directly or indirectly, by any of the aforementioned parties.

The limitation of liability also includes all the information available in the Data Room, as well as that provided through Circulars or through any other form of communication, which is acquired during the visits to the premises regarding the Bid and those mentioned in these Terms, including all its Forms and Annexes.

3.4.3. Acceptance by the Bidder of the provisions made in Section 3.4

The mere submission of short-listing documents shall be, without need of any later act, the acceptance of all the provisions made in Section 3.4 by the Bidder, Pre-Shortlisted Bidder, Short-listed Bidder and, in its case, the Concessionaire, as well as its irrevocable and unconditional resignation, as wide as possible permitted by the legislation in force, to file any action, counterclaim, exception, claim, demand or request of compensation against the State of the Republic of Peru or any dependence, organism or officer of it, or by PROINVERSIÓN, the Committee, its members, advisors, the Ministry of Energy and Mines or any of its dependencies.

4. GENERAL ASPECTS OF THE SUBMISSION OF ENVELOPES No. 1, No.2 and No. 3

4.1. General Requirements of Submission of Envelopes

4.1.1. Submission of General Documentation for Short-listing (Envelopes No. 1)

The submission of documentation for short-listing contained in Envelope No. 1 shall be held in the offices of the Committee located in the building at Av. Canaval Moreyra No. 150, San Isidro – Lima, Peru, within the term indicated in Annex No. 9 of the Terms.

4.1.2. Submission of Envelopes No. 2 and No. 3

The Short-listed Bidder should submit one Envelope No. 2 and one Envelope No. 3 before the Committee or the persons appointed by it, in presence of a Public Notary, in the place and hour indicated through Circular.

4.1.3 Submission of Envelopes by Authorized Agent or Legal Representative

The envelopes No. 1, No. 2 and No. 3 may only be submitted personally by one of the Authorized Agents or by the Legal Representative of the Bidder.  We shall not accept neither receive documents that are sent by mail, fax or any other kind of communication.

4.2
Language

Unless expressly stated otherwise in these Terms, all documents should be submitted in Spanish language.  In case that the documents are in different language, they must be accompanied by a simple translation into Spanish language.  In case of any discrepancy between the texts en both languages, the text in Spanish language shall prevail.

In case of enclosing in foreign language brochures or catalogs not required in the Terms, for a best understanding of the credentials, the Committee may request their translation into Spanish language.

4.2. Original Documents and Copies

The documents that integrate the Envelopes No. 1 and No. 2 should be submitted in original and two copies, duly marked as “Original”, “Copy 1” and “Copy 2” in the first page.  The copies shall not require notarial legalization.  In any case, the powers of the Legal Representative should be submitted in original.

Without prejudice of what is mentioned en the foregoing paragraph, in case the documents are issued or granted abroad, the Awardee must submit at the Closing Date said documents duly legalized by the Consulate of Peru and with the corresponding countersign before the Ministry of Foreign Affairs, except the certificates and financial statements audited or not.

4.3. Form of submission of Envelopes No. 1, No. 2 and No. 3

4.4.1 Envelopes should be submitted conveniently closed and clearly marked on the obverse with indications “Envelope No. 1” or “Envelope No. 2” or “Envelope No. 3”, respectively; the purpose of the Bid and the name of the Bidder or Pre-Shortlisted Bidder.

4.4.2 All the documentation submitted in Envelopes should be perfectly legible and should be clearly foliated, correlatively and initialed on each page by the Legal Representative.  Likewise, we should include a detailed list of all the documents included in each Envelope.

4.4.3 In case there is any discrepancy between an amount expressed in numbers and in letters, the amount expressed in letters shall prevail.

4.4. Cost of Preparation and Submission

The Bidder, the Pre-Shortlisted Bidder or the Short-listed Bidder, as appropriate, shall bear all costs or expenses, direct or indirect, incurred in relation with the preparation and submission of Envelopes No. 1, No.2 and No. 3, as the case may be.  The State of the Republic of Peru, the MEM or any dependence, organism or officer of it, or PROINVERSIÓN, the Committee, or its advisors, shall not be responsible in any case by said costs, whatever is the form made in the Bid or its result.

5. REQUIREMENTS FOR PRE-SHORTLISTING OF THE BIDDER, CONTENT OF ENVELOPE No. 1 (CREDENTIALS)

5.1  General Requirements

5.1.1. Participants in the Bid

In this Bid may participate only legal persons or Consortia.

One person directly or indirectly, individually or through a Consortium, may not participate in more than one Technical Proposal and Economic Proposal.

5.1.2.  Rights of Participation

The amount of the right to participate in the Bid is Two Thousand and 00/100 Dollars (US$ 2,000.00), VAT included, and grants to its holder or to the Consortium, the right to participate in the Bid.  This amount will not be refundable.

To submit an Envelope No. 2, the Bidder must have paid the Right of Participation in this Bid.

The payment of the right of participation should be made through a deposit in the saving account in Dollars No. 0011-0661-66-0200035113, in the name of PROINVERSIÓN, in the Banco Continental.  The copy of the evidence of deposit should be sent to the e-mail:  seguridadenergetica@proinversion.gob.pe, indicating the data of the legal person that has made it, in order to issue the corresponding payment voucher for the right of participation.

The Bidder who decides to do not participate in the Bid, may transfer its right of participation to a person of its group or to a third party, which should be credited in Envelope NO. 1 through the submission of Form 2 of Annex No. 3 of the Terms, with legalized signature of the grantor.

5.2   Requirements of Pre-Shortlisting

5.2.1   Content of Envelope No. 1

Envelope No. 1 – Proposal of Pre-Shortlisting, shall contain the credentials and documents necessary to assess the capacity and conditions required for the pre-short listing of Bidders.

The Forms that have the phrase “Affidavit”  have Affidavit nature and should be duly subscribed by the Legal Representative(s) of the Bidder.

In Envelope No. 1, the Bidder should include the following documents:

5.2.1.1.  General Requirements:

a)
Document No. 1:  Commitment to submit reliable information, through the submission of Form 1 of Annex No. 3 of the Terms, that will be an Affidavit.  The Affidavit should be submitted to the Committee through a simple document signed by the Legal Representative of the Bidder, which signature should be legalized by a Notary Public or by the Consul of Peru in the country where it is domiciled.

The Committee reserves the right to verify the truthfulness of all the documentation submitted by the Bidder during the different stages of the Bid, without being a limitation of liability of the Bidder for the possible insufficiency or untruthfulness of data or submitted information.

The untruthfulness or insufficiency of data or in the information submitted by the Bidder in this Bid detected by the Committee shall cause that the Committee disqualifies it in any of its stages.

b)   
Document No. 2:  Copy of the payment voucher of the Right of Participation.  We should verify that the Bidder, or one of its shareholders or partners or an integrant of the Consortium, has been the person who paid the right to participate in the pre-shortlisting stage.

In case of transfer of rights to a third party we should credit the transfer through the submission of an Affidavit that explains the link relation between the Bidder and said person, according to Form No.2 of Annex No.3, and copy of the aforementioned voucher.

5.2.1.2.  Technical Requirements:

In order to comply with the technical capacity, the Bidder directly, in case it is a legal person or one of its integrants, in case of consortium, should credit experience according to the following:

c)
Document No. 3:

1.
Demonstrate minimum experience of five (5) years (consecutive or not) in the last fifteen (15) years, in the operation and maintenance of transportation systems of natural gas, that comply with the following minimum requirements:

i.  Length of pipelines not lesser than 200 km. of diameter of 30 inches or more; and

ii.  Length of pipelines not lesser than 250 km of diameter of 22 inches or more.

2.  Demonstrate that in the last fifteen (15) years he has managed or directed a pipeline project with a length not lesser than 250 km and 22 inches of diameter or more, from the engineering studies to the commercial commissioning.

In the case of Consortium we may consider the sum of experience of its integrants, except the requirement foreseen for the Qualified Operator, who should credit experience indicated in literal i) of the foregoing Section 1).

For the case of the previous requirements the documentation that the Bidders should submit should include enough information or necessary to jointly satisfy the established requirements, indicating the name and location of each project.  In the case of a proposal of a Consortium it should indicate which of its members or its subsidiaries have the required experience.

With relation to the previously indicated requirements, we require without limitation:  copies of the pages of the contracts, such as:  cover, object, scope and signatures of the contract (not the complete contract) or documents of clients that back said experience, both certified before notary public, proving that the described activities were performed.  In the case of requirements 2 and 3 the Bidders might evidence their experiences with contracts of engineering studies, financing contracts, operation contracts, test certificates, invoices of fees received and other similar documents.

5.2.1.3.  Legal Requirements:

The Bidder, whether it is a legal person or a Consortium, should credit the strict compliance of the following legal requirements:

d)  Document No. 4:  Simple copy, with simple translation into Spanish if necessary, of the founding document of the Bidder.  In case of a Consortium, we shall require simple copy, with simple translation into Spanish of the founding document of each one of its integrants.  Alternatively to the founding document of the Bidder or of the members of the Consortium, we shall accept simple copy, with simple translation into Spanish if necessary, of the Bylaws currently in force or equivalent instrument issued by the competent authority in its country of origin, whether of the Bidder or of the members of the Consortium.

In case of a consortium, we shall require simple copy, with simple translation into Spanish, if necessary, of the document by which said consortium is incorporated.

e)  Document No. 5:  Affidavit signed by the Legal Representative of the Bidder, in case it is a legal person, confirming its existence, according to the legal regulations that apply according to its legislation of origin, written according to the model that appears as Form 1 of Annex No. 4.  In case that the Bidder is a Consortium, he should submit, instead of the previous form, an Affidavit signed by the Legal Representative of the Bidder, confirming the existence and solidarity of the integrants regarding the obligations assumed and the Affidavits submitted, written according to the model that appears as Form 2 of Annex No. 4.  The signature of the Legal Representative in these Affidavits should be legalized.

f)  Document No. 6:  Affidavit, according to the model that appears as Form 3 of Annex No. 4, signed by the Legal Representative of the Bidder, indicating the percentage of participation in the Bidder that corresponds to each one of its shareholders or partners.  In the case of Consortia, we should also require said information regarding each one of its integrants, as appropriate.

g)  Document No. 7:  Simple copy of the power of the Legal Representative, according to the provisions set forth in Section 2.2.

h)  Document No. 8:  Affidavit, according to the model that appears as Form 4 of Annex No. 4, signed by the Legal Representative of the Bidder, declaring that the Bidder , its shareholders or partners and its integrants and shareholders or partners of these latter, in case that the Bidder is a Consortium, do not incur in any of the assumptions of lack of suitability for the compliance of their contractual obligations, detailed in the referred model.

Once the award is granted, said requirements should be complied by the company that subscribes the contract.

Likewise, they may not be Bidders those persons who are within the scope of Article 1366 of the Civil Code, Article 27 of Supreme Decree No. 059-96-PCM and/or Law No. 28059.

i)  Document No. 9:  Affidavit, according to the model that appears as Form 5 of Annex No. 4 or Form 6 of Annex No. 4, signed by the Legal Representative of the Bidder, declaring that the Bidder, its shareholders or partners and its integrants and shareholders or partners of these latter, in case that the Bidder is a Consortium, have renounced to invoke or exercise any privilege or diplomatic immunity or other, or any claim by diplomatic via and to any compensation or other with relation to said claim that might be brought against the State of the Republic of Peru, the MEM or its dependencies, PROINVERSIÓN, the Committee, its integrants, advisors and consultants, under the Peruvian law or under any other legislation with regard to their obligations on these Terms, as well as the Economic Proposal, Technical Proposal and the Contract.

j)  Document No. 10:  Affidavit, according to the model that appears as Form 7 of Annex No. 4, signed by the Legal Representative of the Bidder, declaring that the advisors of the Bidder for this Project, have not directly rendered any kind of services in favor of PROINVERSIÓN, the MEM or the Committee, within the last year, whether full time or part time or eventual type, linked to this process of promotion of private investment related to the Project.

k)  Document No. 11:  Affidavit, according to the model that appears as Form 8 of Annex No. 4, or according to the model that appears in Form 9 of Annex No. 4, as the case may be, signed by the Legal Representative of the Bidder, declaring that the Bidder, its shareholders or integrants, in case of Consortium, as well as the partners or shareholders of these latter, in case of being a Consortium, do not have direct or indirect participation in any other Bidder.

For the case of corporations that have listed their shares in the Stock Exchange, the participation mentioned in the foregoing paragraph shall be limited to those cases in which the control of the administration of said corporation is exercised, or of any of its integrants in case of Consortium, according to the provisions made in the Regulation of Indirect Property, Entailment and Economic Group approved through RESOLUTION CONASEV No. 090-2005-EF-94.10, modified by Resolution CONASEV No. 005-2006-EF/94.10 or regulation that replaces it.  To credit this fact, it shall be enough to submit an Affidavit in such sense, written according to Form 9 of Annex No. 4 and duly subscribed by the Legal Representative.

l)  Document No. 12:  Affidavit declaring its intention of incorporating in Peru, a concessionaire corporation of single purpose, the same that may adopt any of the corporate modalities regulated by the General Corporate Law.  In case of Consortium, the concessionaire corporation should be incorporated as minimum with the same shareholders, partners or integrants of the Pre-Shortlisted Bidder on the date of submission of Envelope No. 2.

The format of the Affidavit that should be used is in Form 1 of Annex No. 5, or in Form 2 of Annex No. 5 of the Terms, as appropriate.

In the structure of the shareholding of the Concessionaire, we shall not be permitted to participate any person who has submitted, directly or indirectly through some Related Company, an economic proposal in the Bid through another Bidder.

5.2.1.4.  Financial Requirements

The Bidder, should credit the strict compliance of the following financial requirements:

m)  Document No. 13:

1.  A minimum net equity of two thousand million and 00/100 American Dollars (US$ 2,000,000,000.00) at the closure of the three (03) last economic exercises annually audited.

2.  A total of assets minimum of six thousand million and 00/100 American Dollars (US$ 6,000,000,000.00) at the closure of the three (03) last economic exercises annually audited.

For the case of a Consortium, we may consider the sum of the equities and assets of each one of its integrants.

Notwithstanding the aforementioned in the previous paragraph, the minimum level of net equity and assets required may be credited directly by the Bidder or by any of its integrants in case of Consortium, or through its Parent Company or its Subsidiary Companies, in case these latter exist.

The accreditation required in the foregoing Section, should be submitted according to Form 3 of Annex No. 5, the same that should be signed in original by the Legal Representative of the Bidder.

For this, the Bidder should submit its audited financial statements or analogue documents (individual or consolidated, as appropriate).

Said documents should be submitted, in Spanish language or in English language, requiring a simple translation for this latter case.

5.3.  Verification of the Submitted Information before the Committee

On the Closing Date, the Awardee and each one of its integrants, in the case of Consortium, should submit to the Committee, the Informative Certificate of not being disqualified from participating in processes of selection neither to hire with the State of the Republic of Peru that issues the Supervisor Procurement Agency with the State (OSCE).

In case of determining the existence of falsehood in the provided information, the award will be revoked, and we may proceed according to the provisions made in Section 10.3.

The certificates and powers required with qualification purposes, may be submitted according to the formalities of the country of origin, provided some competent governmental entity credits that said formality is followed in that country.

5.5. Simplification Mechanism

Is the mechanism by which, the Bidders that would have qualified in some process held by PROINVERSIÓN, may request, prior submission of their Envelope No. 1, to the Direction of Promotion of Investments of PROINVERSIÓN, the issuance of a “Certificate of Good Standing of documents of qualification/Credentials” indicating the documentation that they would have submitted in another process for purposes of short-listing or submission of credentials, as well as the date of submission of said documentation.  This certificate shall not be issued regarding the documentation that is in power of PROINVERSIÓN with more than two (2) years of seniority.

The Bidder who submitted short-listing documents or credentials in a certain process, shall be in the obligation to submit, for purposes of requesting its qualification or submitting its credentials to this Bid:

· The Certificate of Good Standing of Short-listing documents.

· An affidavit indicating that the documentation referred in the “Certificate of Good Standing of short-listing documents/Credentials” is in force, according to Form 10 of Annex No. 4 of the Terms.

· The new or additional documentation required for short-listing purposes in these Terms;

· The effectiveness of power of the Legal Representative of the Bidder and of each one of its integrants in case of Consortium;

· Copy of the payment voucher of the right to participate in the Bid.

The Committee, as applicable, shall verify the validity of the affidavit, as well as its applicability to the pre-short listing process to which it is submitted, and shall proceed to make the corresponding assessment according to the provisions made in the Terms.

6. ACT OF SUBMISSION OF THE CONTENT OF ENVELOPE No. 1 and PRE-SHORTLISTING RESULTS 

6.1. Submission of the content of Envelope No. 1

The Bidder shall submit its Envelope No. 1 prior appointment, in the place and term indicated.

Envelope No. 1 will be received by the Head Office of the Project and will be opened in presence of a Notary Public; a minutes will be prepared where it shall be recorded the submission of the corresponding Bidder, and the amount of pages of the documentation included in the same, which shall be sent duly foliated.

In the minutes referred in the previous paragraph, we shall record the acceptance or rejection, as appropriate, of Envelope No. 1.  Envelope No. 1 may be only rejected if any of the documents required in Section 5 of the Terms are not submitted.

Likewise, we shall leave evidence the objections formulated by the Bidder.

In the subsequent assessment of receipt of Envelope No. 1, in case of verifying the existence of defects in Envelope No. 1, upon the Committee judgment, it will urge the Bidder to remedy or comply with the objection until the term indicated by the Committee, under penalty of being excluded from qualification.

Additionally, in order to facilitate the examination, verification and comparison of data and requirements, the Head Office of the Project may request to any Bidder to clarify the information contained in Envelope No. 1, by written document, without implying any modification of its content.  The request of clarification and the corresponding reply will be made in written, according to the provisions made in the previous paragraph.

Within the maximum term indicated in the Schedule, the Committee shall issue its pronouncement, determining the Pre-Shortlisted Bidders to participate in the following stages of the process of Assessment, upon the proposal of the Head Office of Projects.

6.2. Announcement of Pre-Shortlisted Bidders

The Committee shall notify the result of the process of pre-short listing on the date indicated in the Schedule of the Bid, for which it shall send a special communication to each one of the Bidders who have pre-shortlisted.

The decision of the Committee regarding the pre-short listing shall be definitive and shall not be open to challenge.

7. CONTENT OF ENVELOPES NO. 2 AND NO. 3

7.1 Content of Envelope No. 2

The content of Envelope No. 2 shall consist of the documents indicated as follows:

a)  Document No. 1:  Affidavit Validity of Information

The Pre-shortlisted Bidder should submit an Affidavit, according to the model that appears in Form 1 of Annex No.6, in which he should indicate the following:

That the information, declarations, certification and, in general, all the information submitted in Envelope No. 1 remain in force to date and shall remain as such until the Closing Date.

b)  Document No. 2:  Acceptance of the Bid Terms and Contract

The Pre-Shortlisted Bidder should submit an Affidavit where it is recorded that he knows the Terms and accepts the final version of the Contract that will be delivered on the date indicated in Annex No. 9 and is committed that in the eventuality to be declared as the Awardee, the Concession Contract will be signed by the Concessionaire.

This document should be delivered according to the model included as Form 2 of Annex No.6 of these Terms.

c)  Document No. 3:  Guarantee of Validity, Validity Term and Seriousness of the Proposal

The Pre-Shortlisted Bidder should guarantee the validity, validity term and seriousness of the Economic Proposal, and should submit a guarantee according to the model indicated in Form 4 of Annex No. 5 which is integrant part of the Terms, for an equivalent amount ( ).

The Guarantee of Validity, Validity Term and Seriousness of the Proposal should be issued by a national banking company, according to the details in Appendix 1 of Annex No. 2 of these Terms, which should be jointly and several, unconditional, irrevocable, without the benefit of excussio, indivisible and automatic enforceable.  Alternatively, we may accept a letter of guarantee issued by a first category international bank and confirmed by a national banking company.

Said guarantee shall have an effectiveness term of one hundred and twenty (120) calendar days since its issuance date.  The Committee may dispose the mandatory extension of the referred guarantee, and the Pre-shortlisted Bidders should renew it for the terms provided for said purpose.

It is specified that the Guarantee of Validity, Validity Term and Seriousness of the Proposal may be composed by more than one letter of guarantee, each one with the characteristics mentioned in the foregoing paragraphs, where the guaranteed party in each one of the letters of guarantee is the Pre-shortlisted Bidder or any of its integrants in case of Consortium.

The Guarantee submitted by a Pre-Shortlisted Bidder that is not the Awardee, shall be returned within fifteen (15) days following to the Closing Date.

d)  Document No. 4:  Technical Proposal

The Pre-shortlisted Bidder should submit an Affidavit according to Form 3 of Annex. No. 6.

Likewise, the technical proposal should contain the following:

· General description of its technical proposal of the transportation system.

· General description of the premises that conform the transportation system (measurement stations, regulation and control, receiving traps, and forwarding of cleaning tools/inspection, isolation valves, compression station, pumping stations, etc.).

· General description and referential maps that show the trajectory of the transportation system in plant and profile, the reception points, the delivery points, the derivation points, measurement stations, regulation and control, compression stations and/or pumping stations.  The Pre-shortlisted Bidder shall show the isolation valves, blocking valves, sending traps and reception of cleaning tools/inspection necessary in the pipeline path.

e) Document 5:  Final Version of the Concession Contract

Additionally to the documents previously indicated, the Pre-shortlisted Bidder should submit one (01) copy of the final version of the Concession Contract, including its annexes, duly endorsed by the Legal Representative of the Pre-shortlisted Bidder, in each page.

7.2 Content of Envelope No. 3:  Economic Proposal- Competence Factor

7.2.1 The Pre-shortlisted Bidder should submit within Envelope No. 3 its Economic Proposal, according to Form 1 and Form 2 of Annex No. 7, according to information made through Circular.

7.2.2 Any Economic Proposal will be invalid if it does not comply with the provisions made in the previous Section, not being of application the assignment of scores according to the provisions set forth in Section 9.2.

Likewise, any Economic Proposal will be invalid that is submitted conditionally, not being of application the assignment of scores according to the provisions set forth in Section 9.2.

7.2.3. The Economic Proposal should be in force at least until sixty (60) days after the Closing Date, even though when said Economic Proposal would not have been declared as winner.

Any Economic Proposal shall have no effect if it has a lower effectiveness.  The Committee may dispose the mandatory extension of the Economic Proposals.

7.2.4. For purposes of the Bid, the submission of Envelope No.3  by a Pre-shortlisted Bidder is an irrevocable Economic Proposal for the purpose of the Bid.  An Economic Proposal implies the submission of the Pre-shortlisted Bidder to all the terms and conditions, without exception, contained in the Terms.

8. ACTS OF RECEPTION OF ENVELOPES NO. 2 AND NO. 3 AND OPENING OF ENVELOPE NO.2 

8.1 Act of submission of Envelopes No. 2 and 3 and Opening of Envelope No.2

8.1.1. The submission of Envelope No. 2 and No. 3 should be made according to the general rules foreseen in Section 4.1.2 of these Terms.  Without prejudice of it, the Committee shall grant thirty (30) minutes of tolerance for its submission.

In case that all Pre-shortlisted Bidders are present before the Committee or some of its members, before the tolerance term has elapsed, the Committee may begin the act.

8.1.2 The President of the Committee or the person, who replaces him, shall receive Envelopes No. 2 and No. 3, before the presence of a Notary Public, who shall proceed in each case, to the opening of Envelopes No. 2, in the order in which they were submitted by the Pre-shortlisted Bidders.

8.1.3 Once the Envelopes No. 2 are opened, the Notary will initialed and stamp all the pages of original documents contained in them and shall deliver the same to the Committee, for its assessment, which shall be made according to the provisions made in Section 8.2.

8.1.4 The envelopes No. 3 without opening shall remain in custody of the Notary Public, until the opening date of Envelopes No. 3, foreseen in the Schedule of the Bid.

8.1.5 The Notary Public will make a record, in which it is evidenced the reception of Envelopes No. 2 and No. 3 and the opening of Envelope No. 2, which shall be signed by the members of the Committee and the Pre-shortlisted bidders who want to do so.

8.2. Assessment of the content of Envelope No. 2

8.2.1  In case we do not submit any of the documents required in Section 7.1 of these Terms, the Pre-shortlisted Bidder shall be disqualified of the Bid.

8.2.2 The content of Envelope No. 2 shall be analyzed by the Committee.  The Committee shall pronounce if the content of Envelopes No. 2 are admitted or not which are submitted by the Pre-shortlisted Bidders.

8.2.3 If the Committee determines that there are defects to correct, regarding any of the documents contained in Envelope No. 2, we shall proceed to communicate to the Bidder in order that in a term provided, it may correct the defects incurred.  In any case we may consider as rectifiable defect the non submission of any of the documents that should be contained in Envelope No. 2.

8.2.4 The results of the assessment of documents contained in Envelopes No. 2 will be announced individually to the Pre-shortlisted Bidders prior to the Opening of Envelopes No.3 .

The decision of the Committee about the results of the assessment of the proposal contained in Envelopes No. 2 are definitive and shall not give place to any claim neither challenge.

8.2.5 Only the Pre-shortlisted Bidders whose content of Envelope No. 2 have been declared acceptable, shall pass to the following stage of the Bid, which is the opening of Envelope No.3, as Short-listed Bidders.

9. OPENING OF ENVELOPE NO. 3 AND AWARD

9.1. Opening of Envelope No. 3 and Award

9.1.1. The President of the Committee or the person, who replaces him, shall begin the act of opening of Envelopes NO. 3 and the Award, in presence of a Notary Public in the place and hour indicated in the Schedule, communicating the results of the assessment of Envelopes No. 2 of the Bidders, to the attendees to said act.

9.1.2. Thereupon, we shall proceed to open Envelopes No. 3 of Short-listed Bidders which Envelopes No.2  were declared technically acceptable and we shall read their content, verifying that the proposals adjust to the provisions made in the Terms.

9.1.3. If any of the Economic Proposal contained in Envelope No.3  do not comply with the requirements established by these Terms, said Economic Proposal shall not be considered by the Committee as a valid Economic Proposal.

9.1.4. Later, the President of the Committee or the person who replaces him, shall announce those valid Economic Proposals, submitted according to the provisions made in Annex No. 7 of the Terms, proceeding to determine its score.

9.2 Award

9.2.1 The Committee shall select as Awardee of the Award to the Short-listed Bidder who has submitted the lowest cost of total annual service according to the provisions set forth in Annex No. 7 of the Terms, unless there is a tie, in which case we shall proceed according to Section 9.2.3. and following.

9.2.2 Once the procedure of Award has concluded, the Notary Public shall prepare a minute, which should be subscribed by the members of the Committee, the Awardee and by the other Bidders who want to do so.

9.2.3 In the assumption of tie according to indications made in Section 9.2.1., the Short-listed Bidders who tied shall have a term of two (02) hours to submit a new Economic Proposal.

The Short-listed Bidder should submit the new Economic Proposal, through the delivery of a new Envelope No. 3, which should contain only a new Letter of Presentation of the Economic Proposal, according to Annex No. 7, duly signed by the corresponding Legal Representative of the Short-listed Bidder.

In case that any Short-listed Bidder do not submit a new Economic Proposal, we shall consider as valid the Economic Proposal which was originally submitted, with the purpose to compare it with the new Economic Proposals and we shall proceed according to the procedure established in Section 9.2.

9.2.4 The Committee shall select as Awardee of the Award, the Short-listed Bidder who has submitted the lowest cost of the service for the total of sections.

9.2.5 In case of a new tie, we shall grant one (01) additional hour to submit a new Economic Proposal, following the procedure established in Section 9.2.3 and 9.2.4.

If in spite of this, there is still a tie, we shall decide by raffle, directed by the Notary Public and in the same act, according to the mechanism established by the Committee.

9.3 Challenge

9.3.1 Challenge Procedure

9.3.1.1 Any Short-listed Bidder whose Envelope No. 2 has been accepted, may bring an action to challenge before the Committee against the Award.  Said action should be recorded as an objection in the notarial minute of the opening act of Envelope No. 3 and should be duly supported in written, within the maximum term of eight (8) days counted since the following day to the date of the Award.  The Committee shall solve the action within the maximum term of ten (10) days counted since the day of submission of the mentioned challenge action.  The Short-listed Bidder should deliver, within three (03) days counted since the following day to the day of the award, the bank security referred in Section 9.3.2.

9.3.1.2 Against the resolution of the Committee, the affected Short-listed Bidder may bring an action to appeal before the Steering Council of PROINVERSIÓN within the term of three (03) days counted since the following day to the date of its reception.  The appeal may also be filed against the implied denying resolution of challenge in the case that, once the term of ten (10) days have elapsed in order that the Committee may solve the submitted challenge, this would not have issued the corresponding resolution.  In this latter case, the term to file the appeal will be counted since the following day to the date of expiration of the indicated term of ten (10) days.

9.3.1.3 The appeal filed against the express or implied resolution shall be solved in second and last instance, by the Steering Council of PROINVERSIÓN, within a term not greater than thirty (30) days since the date of its filing.  The resolution in second and last instance shall be final and unchallengeable in the administrative channel.

9.3.2 Challenge Guarantee

9.3.2.1 Any challenge may be considered as validly filed and shall be without any effect unless that, within three (03) days following to the date of the Award, the objecting Short-listed Bidder delivers to the Committee a joint and several, irrevocable, unconditional, without the benefit of excussio bond, indivisible and automatic enforceable, according to Annex No. 10 in favor of PROINVERSIÓN.  Said bank security should be issued by a banking company, according to indications made in Appendix 1 of Annex No.2 of the Terms, and its amount shall be 1% of the Referential Investment.

9.3.2.2 Said challenge guarantee may be executed by PROINVERSIÓN, in case of declaring unfounded or inadmissible the appeal action submitted by the Short-listed Bidder, in case that said appeal action is not filed within the term established in Section 9.3.1. of the Terms and the corresponding resolution remains consensual (express or implied) of the Committee.  In case the challenge or appeal action is declared unfounded, we shall return the challenge guarantee to the corresponding Short-listed Bidder, without generating interest on its favor.

9.3.2.3 The validity of the challenge guarantee referred in the foregoing Sections shall be since the day in which said guarantee is submitted until sixty (60) days after its issuance.

The issuance of the guarantee should be made within three (03) days following to the date of the Award.

9.4
      Not Awarded Bid 

This bid shall be declared as not awarded bid, when we do not have as minimum one (01) valid Economic Proposal.

In the case indicated in the foregoing paragraph, we may call a new bid in a new date.

9.6 Suspension or Cancellation of the Bid

The bid may be suspended of cancelled or left without effect, at any time, until before the Closing Date, without the need to express any cause, if deemed as convenient by the Committee, without incurring in any responsibility.

This decision is not actionable.

10. CLOSING PROCEDURE

10.1 Closing Date

The Closing Date shall be held in the place and hour indicated through Circular and will be conducted in presence of a Notary Public, who shall certify the acts referred in Section 10.2

10.2 Closing Acts

On the Closing Date we should have verified the following acts:

10.2.1 The Awardee shall deliver the following documents:

10.2.1.1. Accreditation, by the Awardee, of the registration in the corresponding Registry Office  of powers of Legal Representatives of the Concessionaire.

10.2.1.2. Deliver the testimony of public deed of social incorporation and bylaw of the legal person incorporated by the Awardee who shall subscribe the Concession Contract, with the certificate of registration.  The incorporation of the corporation shall be in Peru, as minimum with the same partners, shareholders, or integrants he maintains on the date of the Award, with a social capital subscribed minimum of US$................

10.2.1.3. Legalized copy by notary of the entries of the book of registry of shares or equivalent document, where it is recorded the conformation at the Closing Date of the shareholding or participations of the Concessionaire.

10.2.1.4. Performance Bond according to the indications made in the corresponding format of the Contract.

This guarantee will be composed by a banking letter of guarantee issued by a banking company, according to the details made in Appendix 1 of Annex No. 2 of the Terms, that should be joint and several, unconditional, irrevocable, without the benefit of excussio, indivisible and automatically enforceable, since the Closing date, the same that shall be annually renewed to keep it in force.

Alternatively, we may accept a bond issued by a first category international bank confirmed by a banking company of the national financial system.

10.2.1.5 Delivery of the informative certificate, of not being disabled, to participate in the selection processes neither to hire with the State of the Republic of Peru that issues the OSCE, by the Awardee or the members of the Consortium, if applicable.

10.2.1.6 Accreditation of the payment referred in Section 11.3 of the Terms, contribution to FONCEPRI.

10.2.1.7 Accreditation of the payment referred in Section 11.4 of the Terms, expenses of the Process.

10.2.1.10 Signing of the Concession Contract by the Grantor and the Concessionaire.
10.2.1.11 Signing of the Contract for securities and guarantees.
10.2.1.12 PROINVERSIÓN will return to the Awardee the Guarantee of Validity, Validity Term and Seriousness of the Proposal
10.3
Execution of the Guarantee of Validity, Validity Term and Seriousness of the Economic Proposal
10.3.1 
If, by the Closing Date, the Awardee fails to fulfill any of its obligations described in Section 10.2 of the Bid Terms, due to causes attributable to the Awardee, PROINVERSIÓN will be entitled to execute the Guarantee of Validity, Validity Term and Seriousness of the Awardee Proposal immediately, without the need of prior notice. The execution of this guarantee does not restrict any other rights that PROINVERSIÓN may have against the Awardee who failed to fulfill the obligations related to its proposal.
10.3.2 
If the non-fulfillment by the Awardee is confirmed, the Committee will grant the Award to the Shortlisted Bidder whose economic proposal took the second place, according to the provisions in Section 9.2 of the Bid Terms. In such case, the Committee will inform of this decision to the Shortlisted Bidder communicating its decision of declaring the new Awardee. The information will include details on the procedure of closure and the date, time and place when it will take place.
10.3.3 
Without prejudice to the provisions in Section 10.3.1 of the Bid Terms, PROINVERSIÓN and/or the Committee may initiate any legal actions allowed by the Applicable Laws that may be directly or indirectly derived from the failure to comply by the original Awardee.
10.4 
Effective Date of the Contract

The Contract will come into force, with full legal effect, on the Closing Date, after having been signed by the legal representatives of the Grantor and the Concessionaire. For all purposes, the Closing Date will be the date on which the Contract is signed.
11. 
FINAL PROVISIONS
11.1
Applicable Legal Regime

These Bid Terms, the documents that are part thereof and the Contract will be governed by and construed according to the Applicable Laws, which are not limited to those set out in Section 1.4 of the Bid Terms.
11.2 
Jurisdiction and Competence
11.2.1 
The Bidders, Pre-shortlisted Bidders, Short-listed Bidders, the Awardee and the Concessionaire hereby agree to submit themselves to and accept the jurisdiction and competence of the judges and courts of the city of Lima, Peru, to settle any dispute that may arise among them and PROINVERSION or MEM with regard to these Bid Terms. The parties above hereby waive any rights to file a diplomatic claim, as well as to initiate actions of any nature before any other venue or jurisdiction. 
11.2.2 
Notwithstanding the above, starting from the date of signing of the Contract, the Concessionaire and the Grantor subject the settlement of any dispute between them exclusively to the Concession Contract.
11.2.3 
Any provision amending, modifying or limiting the rights of the Government of the Republic of Peru, PROINVERSIÓN, the Committee, to initiate a legal action or enforce a judgment granted in Peru before the judges and courts in other jurisdictions will be applicable. The Bidders, Pre-shortlisted Bidders, Short-listed Bidders, the Awardee and the Concessionaire hereby waive their rights to invoke or exercise any immunity or privilege that they may have in these jurisdictions, without reserves or limitations, and accept, and merely on the grounds of their participation in the Public Bid, the alternative jurisdiction or jurisdictions that the Government of the Republic of Peru, PROINVERSIÓN or the Committee may eventually choose.
11.3 
Contribution to FONCEPRI

Pursuant to paragraph b) of Article 1 of the Supreme Decree N° 021-98-PCM dated May 20, 1998, the Awardee will pay to FONCEPRI __% of the invested amount required for the development of the concession. The amount will be paid in accordance to the provisions in the Concession Contract.
11.4 
Process Expenses

By the Closing Date, the Awardee or the Concessionaire will pay PROINVERSION for preparatory actions, according to the instructions given to it, process expenses totaling US$ .................. (..............................  US Dollars) This amount includes VAT.
ANNEX N° 1 

NON-DISCLOSURE AGREEMENT

Lima, …......….........................., 201….

Sirs,

PROINVERSIÓN Committee on Energy Security Projects – PRO SEGURIDAD ENERGETICA 

Private Investment Promotion Agency - PROINVERSIÓN

Present.-

Bidder: …......................

…..................................................................... (name of the Bidder) duly represented by its …................................................. (position of the undersigned), Mr. ….................. ....................................................................... (name of the undersigned), identified by …................, N° …........................... domiciled in ….................................................................. ......................................................... hereby express our interest in having access to the Data Room made available by the Committee in accordance with the Comprehensive Project Bid Terms for the concession of the Project “Improvements of the National Energy Security and Development of the South Peruvian Pipeline”. We commit to maintain under confidentiality all the information obtained in the Data Room, not to disclose any material or information to any third parties without the prior written authorization of the Committee, not to use the information for any purpose that is not related to the Bid process, and not to use the information in any manner that may generate conflicts with the interests of the Government, its officers and agencies, MEM, PROINVERSIÓN and the Committee.

All the materials obtained from the Data Room shall only be made available to our personnel, executive officers and consultants for purposes related to the Public Bid process. Such personnel shall be aware of this agreement and shall be obliged to maintain the information previously mentioned under confidentiality. We shall take all reasonable actions to prevent the disclosure of any information to any individual without the prior approval of the Committee in writing.

No license or right has been or shall be granted to our advisors with regard to the availability of any information contained herein.

We hereby agree that neither the Government, its officers or agencies, PROINVERSIÓN, the Committee, nor their advisors or members, have represented or have guaranteed, in an express or implicit manner, the accuracy, reliability or completeness of the information at our disposal, and that none of these parties or their directors, officers, employees or representatives shall be responsible before us or before any other individual for any consequences of the use of such information and/or materials. We agree to make our own decisions as to the information at our disposal and recognize that we shall not depend on or shall be induced by such information when deciding our intention as to the Public Bid.

We agree that no provided information, material, discussion, negotiation or other related matters shall constitute an offer by the Committee or on its behalf, and that they shall not be used as a basis for and shall not be taken into account as to any agreement, unless it has been expressly agreed in writing with the Committee.

At the request of the Committee, we agree to promptly return all the copies of all the documents that may be put at our disposal or at the disposal of our representatives or advisors.

Furthermore, we agree that the Committee does not commit or is obliged to provide access to any additional information, update any available information and materials or correct any inaccuracy that may be identified.

This agreement shall not be applicable to the information that: (i) as of the date of its disclosure to us or to our advisors is already public or is made public at any time after such disclosure (except if the disclosure results from a breach of this agreement by us or our advisors), or (ii) to date, is already in our property by law and, therefore, is not subject to this non-disclosure agreement.

The rights and obligations established in this document shall be governed and interpreted under the Peruvian laws; and the parties agree to be irrevocably subject to the jurisdiction and the competence of the judges and courts of Lima, Peru.

In witness whereof and in agreement with all the terms and conditions of this non-disclosure agreement, we sign and submit a copy to the Committee on …..….............................., 201….

Authenticated signature …..................................

Name …..................................................... (Legal Representative of the Bidder and/or Purchaser)

Entity ….............................. (Bidder)

ANNEX N° 2

Appendix 1

BANKING ENTITIES AUTHORIZED TO ISSUE GUARANTEES ESTABLISHED IN THE BID TERMS

The Private Investment Promotion Agency (PROINVERSIÓN) will accept Guarantee Letters from Bank Entities authorized to issue them, i.e. with a qualification of at least CP-1 and AA for long-term obligations.

These ratings must be in force as of the date of submission of the guarantee letters, and will have been granted at least by three recognized and credited risk agencies in Peru.

ANNEX N° 2



Appendix N° 2

FIRST-RATE INTERNATIONAL BANKING ENTITIES AND LIST OF INTERNATIONAL FINANCIAL ENTITIES AUTHORIZED TO ISSUE THE GUARANTEES ESTABLISHED IN THE BID TERMS

First-rate foreign banks included in the list approved by the Central Reserve Bank in Circular Letter No. 0053-2013-BCRP, as amended, will qualify, as well as any subsidiary and/or affiliate thereof.

ANNEX N° 3

Form 1 

AFFIDAVIT

(Commitment to Reliable Information)

(Reference: Section 5.2.1.1. of the Bid Terms)

We hereby state under oath that:

All the information contained in the submitted documents is true.

Place and date: …...........….....….................., 201…

Entity

…........................................................

Bidder

Name

…..........................................................

Name of the Legal Representative of the Bidder

Signature
….........................................................

Signature of the Legal Representative of the Bidder

ANNEX N° 3

Form 2 

AFFIDAVIT

(Relationship with the person who paid for the right to participate in the Shortlisting Stage)
We hereby state under oath that:

_______________________________ (name of the Bidder) has acquired the right to participate in the Shortlisting Stage through ________________________________ (name of the person who paid for this right), who is ______________________ _________________________ (write, as applicable: one of our shareholders or partners or members, or a Company Related to us or to any of our shareholders or partners or members, or an entity that transferred its right to participate in the Shortlisting Stage through the assignment of its rights).
Place and date:
 …...........….....….................., 201…

Entity

…............................................

Bidder

Name

…..........................................................

Legal Representative of the Bidder

Signature
….........................................................

Legal Representative of the Bidder

In case of transfer or assignment of right, this affidavit is also signed by:

Entity

…............................................

Assignor

Name

…..........................................................

Legal Representative of the Assignor

Signature
….........................................................

Legal Representative of the Assignor

ANNEX N° 3
Form 3 

Technical Experience

(Reference: Section 5.2.1.2 of the Bid Terms)

AFFIDAVIT

OPERATIONAL EXPERIENCE
We hereby declare under oath that ______________________________ (Name of the Bidder or Consortium Member) has the following experience on operation:

	Country
	Name of the Pipeline
	Length (Km)
	Duct diameter (inches)
	Years

	
	
	
	
	Since
	To

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	


	Name: Legal Representative of the Bidder

	Signature: Legal Representative of the Bidder


ANNEX N° 4

Form 1 

SHORTLISTING CREDENTIALS (for an Incorporated Legal Person)

(Reference: Section 5.2.1.1. of the Bid Terms)

AFFIDAVIT

We hereby state under oath that …......................................................... (name of the Bidder) is a legal person, duly incorporated under the laws of …………………………….. and that remains active under the applicable legal principles in the country of origin.

Place and date: 
….........…....….........................., 201…

Entity

…...............................................



Bidder

Name

…........................................................



Legal Representative of the Bidder

Signature 
….........................................................

Legal Representative of the Bidder

(The signature of the Legal Representative in this affidavit must be authenticated by a Notary Public.)

ANNEX N° 4

Form 2 

SHORTLISTING CREDENTIALS (for CONSORTIA only)

(Reference: Section 5.2.1.1. of the Bid Terms)

AFFIDAVIT

We hereby state under oath that:

…........................................................................................................................................ 

(Name of each Consortium member) have associated in a consortium in order to participate in the Public Bid.

…........................................................................................................................................ 

(Name of each Consortium member) are companies incorporated in accordance with the laws in their country of origin and are currently existing and active.

…........................................................................................................................................ 

(name of each Consortium member) are jointly responsible to the Republic of Peru, MEM, PROINVERSIÓN and the Committee for all the assumed obligations and affidavits submitted by the Bidder with regard to this Public Bid.

Place and date: …...................…....…......................., 201…

Entity

…............................................

Bidder

Name

….........................................................

Legal Representative of the Bidder

Signature
….........................................................

Legal Representative of the Bidder

(The signature of the Legal Representative in this affidavit must be authenticated by a Notary Public.)

ANNEX N° 4

Form 3 

SHORTLISTING CREDENTIALS

(Reference: Section 5.2.1.1. of the Bid Terms)

AFFIDAVIT

We hereby state under oath that the share percentage of each one of our shareholders or partners or members is the following:

	Shareholder or partner
	Share percentage in the Bidder (only participants with at least 5%)

	1.
	

	2.
	

	3.
	

	4.
	

	5.
	

	6.
	

	7.
	

	8.
	

	TOTAL
	


For Bidders that are CONSORTIA:

	Members
	Share percentage in the Bidder

	1.
	

	2.
	

	3.
	

	4.
	

	5.
	

	6.
	

	7.
	

	8.
	

	TOTAL
	


Place and date: ….....................….......…................., 201…

Entity

…..........................................



Bidder

Name

…..........................................



Legal Representative of the Bidder

Signature

…..........................................



Legal Representative of the Bidder

ANNEX N° 4
Form 4 

SHORTLISTING CREDENTIALS

(Reference: Section 5.2.1.1. of the Bid Terms)

AFFIDAVIT

We hereby state under oath that […....................................... (name of the Bidder)], […..................... (Consortium members)]:

a) Is/Are not subject to administrative sanctions with provisional or permanent disqualification to execute their rights to participate in selection processes called for by the Government of the Republic of Peru, nor to enter into contracts with the Government of the Republic of Peru.

b) Has/Have not been disqualified as concessionaires due to failure to comply with a concession contract entered into with the Government of the Republic of Peru under the framework of the private investment promotion process referred to in the Consolidated Text of Concessions, as approved by Supreme Decree N° 059-96-PCM or Law N° 28059, Legal Framework of the Decentralized Investment Promotion.

c) Is/Are not within the scope of Article 1366 of the Civil Code.

Place and date:…..................................................

Entity:

…..................................................

Name:

…..................................................



Legal Representative of the Bidder

Signature:
…..................................................



Legal Representative of the Bidder
ANNEX N° 4

Form 5 

SHORTLISTING CREDENTIALS
(Reference: Section 5.2.1.1. of the Bid Terms)

AFFIDAVIT

We hereby state under oath that ….................................................... (name of the Bidder), and its shareholders, partners or members, and the shareholders and partners of the latter, if applicable, waive their rights to:

1. Invoke or enforce any diplomatic privilege or immunity, or a privilege or immunity of any other nature.

2. Submit any claim by diplomatic means and to receive any compensation or other benefits with regard to such claim that may be filed by or against the Government, PROINVERSIÓN, the Committee, their members and advisors, under the Peruvian laws or under any other laws as to our obligations under Terms, the Economic Proposal, the Technical Proposal and the Concession Contract.

Place and date: …..................…....…..........., 201…

Entity

…........................................................

Bidder

Name

…..........................................................

Legal Representative of the Bidder

Signature
….........................................................

Legal Representative of the Bidder

 ANNEX N° 4

Form 6 

SHORTLISTING CREDENTIALS

(For companies with shares listed in a stock exchange)

AFFIDAVIT

We hereby state under oath that ….................................................... (name of the Bidder), and its shareholders, partners or members waive to the rights to:

1. Invoke or enforce any diplomatic privilege or immunity, or a privilege or immunity of any other nature.

2. Submit any claim by diplomatic means and to receive any compensation or other benefits with regard to such claim that may be filed by or against the Government, PROINVERSIÓN, the Committee, their members and advisors, under the Peruvian laws or under any other laws as to our obligations under Terms, the Economic Proposal, the Technical Proposal and the Concession Contract.

Place and date: …..................…....…..........., 201…

Entity

…........................................................

Bidder

Name

…..........................................................

Legal Representative of the Bidder

Signature:
….........................................................



Legal Representative of the Bidder

ANNEX N° 4

Form 7 
SHORTLISTING CREDENTIALS

(Reference: Section 5.2.1.1. of the Bid Terms)

AFFIDAVIT

We hereby state under oath that our legal, technical and financial advisors have not directly provided any type of service to PROINVERSIÓN, MEM or the Committee, within the past year, whether on a full-time, part-time or occasional basis, that is related to this private investment promotion process.

Place and date: ….................…....…............., 201…

Entity

….....................................



Bidder

Name

…........................................................

Legal Representative of the Bidder

Signature
….........................................................

Legal Representative of the Bidder

ANNEX N° 4

Form 8 

SHORTLISTING CREDENTIALS

(Reference: Section _______ of the Bid Terms)

AFFIDAVIT

We hereby state under oath that …........................................... (name of the Bidder), its shareholders, partners or members, or the partners or shareholders of the latter, if applicable, have no direct or indirect share in any other Bidder.

Place and date: ….................…....…..............., 201…

Entity

…........................................................

Bidder

Name

…..........................................................

Legal Representative of the Bidder

Signature
…........................................................

Legal Representative of the Bidder

ANNEX N° 4

Form 9
SHORTLISTING CREDENTIALS

(Reference: Section 5.2.1.3. of the Bid Terms)

(For companies with shares listed in a stock exchange)

AFFIDAVIT

We hereby state under oath that …........................................... (name of the Bidder), its shareholders, partners or members, if applicable, have no direct or indirect share in any other Bidder in which they have control over its management or over any of its members (in case of a consortium) as provided in the Regulations on Indirect Property, Binding and Economic Groups, as approved by the Resolution CONASEV Nº 090-2005-EF-94.10 and amended by the Resolution CONASEV N° 005-2006-EF/94.10.

Place and date: ….................…....…..............., 201…

Entity

…........................................................

Bidder

Name

…..........................................................

Legal Representative of the Bidder

Signature
…........................................................

Legal Representative of the Bidder

ANNEX N° 4

Form 10 

SHORTLISTING CREDENTIALS

(Reference: Section 5.5. of the Bid Terms)

AFFIDAVIT
We hereby state under oath that the documents submitted for shortlisting purposes in the Public Bid ……..(please write the name of the process for which you timely submitted shortlisting documents or Credentials) or those to be submitted in a Public Bid for which we will submit our Credentials, in our capacity of Bidder or as a Consortium member, remain in force and unchanged as of the date of the signature on this Affidavit.

The documents referred to above are:

1. (please list)
2.

3.

Place and date: …............…..…..............., 201…

Entity

…............................................

Bidder

Name

…..........................................................

Legal Representative of the Bidder

Signature
….........................................................

Legal Representative of the Bidder

ANNEX N° 5

Form 1 

COMMITMENT TO INCORPORATION
(for Bidders that are Natural Persons)

AFFIDAVIT
(Reference: Section 5.2.1.3. of the Bid Terms)

We hereby state under oath that:

1.- …...........................................................................................(the Bidder) has the intention to create a Legal Entity domiciled in the Republic of Peru with a capital stock, in accordance with the provisions of the Concession Contract, should we become the Awardee. 

2.- The legal person to be incorporated will enter into the Concession Contract of the Project “Improvements of the National Energy Security and Development of the South Peruvian Pipeline”.

3.- Should we become the Awardee, we agree to submit the Statement of the Public Deed of Incorporation of the concessionaire company, together with the proof of its registration in the applicable Registry Office, by the Closing Date established in ANNEX N° 9 of the Bid Terms.

We accordingly state that we are aware of and accept that any failure to fulfill this commitment may be taken into account to render null and void the Award granted in our favor.

Place and date: …............…..…..............., 201…

Entity 

..........................................

Bidder

Name

…..........................................................

Legal Representative of the Bidder

Signature
….........................................................

Legal Representative of the Bidder

ANNEX N° 5

Form 2 

COMMITMENT TO INCORPORATION

(for CONSORTIA)

AFFIDAVIT

(Reference: Section ______ of the Bid Terms)

We hereby state under oath that:

1.- We, …...........................................................................................(each one of the members of the Consortium) have associated in a Consortium in order to participate in this Public Bid.

2.- We, …...........................................................................................(the Consortium members above) state their intention to create a Legal Person domiciled in the Republic of Peru with a capital stock, in accordance with the provisions of the Concession Contract, should we become the Awardee. 

3.- The legal person to be incorporated will enter into the Concession Contract for the Project “Improvements of the National Energy Security and Development of the South Peruvian Pipeline”.

3.- Should we become the Awardee, we agree to submit the Statement of the Public Deed of Incorporation of the concessionaire company, together with the proof of its registration in the applicable Registry Office, by the Closing Date established in ANNEX N° 9 of the Bid Terms.

We accordingly state that we are aware of and accept that any failure to fulfill this commitment may be taken into account to render null and void the Award granted in our favor.

Place and date: …............…..…..............., 201…

Entity .

.........................................

Bidder

Name

…..........................................................

Legal Representative of the Bidder

Signature

….........................................................

Legal Representative of the Bidder

Entity

…............................................

Legal Representative of 
(Member 1)

Name

…...............................................

Legal Representative of 
(Member 1)

Signature
….........................................................



Legal Representative of 
(Member 1)

Entity

…............................................



Legal Representative of 
(Member 2)

Name

….............................................



Legal Representative of 
(Member 2)

Signature
….............................................



Legal Representative of 
(Member 2)

(…)

Entity

…............................................



Legal Representative of 
(Member n)

Name

….............................................



Legal Representative of 
(Member n)

Signature
................................................



Legal Representative of 
(Member n)

ANNEX N° 5
Form 3 

FINANCIAL REQUIREMENTS – ENVELOPE 1

(Reference: Section 5.2.1.4. of the Bid Terms)

SUBMISSION FORM FOR FINANCIAL INFORMATION FOR QUALIFICATION

Lima, 
…......….................., 201…

Sirs,

PROINVERSIÓN Committee on Energy Security Projects – PRO SEGURIDAD ENERGETICA

Private Investment Promotion Agency - PROINVERSIÓN

Present.-

Bidder
:
…...................................... …..................................

Ref.:
Comprehensive Project Bid for the award in concession of the Project “Improvements of the National Energy Security and Development of the South Peruvian Pipeline” to the private sector

In accordance with the provisions in Section 5.2.1.4 of the Bid Terms, we hereby submit the Bidder’s financial information in an individual or consolidated manner [mark as applicable].
FINANCIAL REQUIREMENTS

A. [Individual / consolidated] NIndividual / consolidated] nhis Bid.


























































































et Worth of the Bidder (See Notes 1 and 2)

	Minimum Net Worth (US$)
	Minimum Net Assets (US$)

	
	


B. Net Worth and Assets of the Bidder [for a Consortium]

	Member of the Bidder
	Share Percentage
	Net Worth
	Assets
	Note 1
	Note 2

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	


C. If applicable, conversion of the amounts expressed in a currency other than the United States Dollar (See Note 3)

	Bidder
	Amount (in the original currency)
	Exchange Rate
	Amount (in US$)

	
	
	
	

	
	
	
	


D. Description of the relationship between the Bidder, the shareholder or Member of the Bidder and its Parent or Subsidiary Company.

Should the amount of a shareholder or Member actually correspond to another Person, explain below the relationship that makes the company a Subsidiary or Parent Company of the Bidder, shareholder or Member of the Bidder:

Note 1: 
To be supported by the Bidder by itself or through consolidated financial statements.

Note 2:
Use Table C for the conversion of Net Worth amounts in a currency other than US$.

Note 3: 
The average selling exchange rate to be used will be the one published by the Superintendence of Banking, Insurance and Private Pension Funds on the working day after the submission of Envelope N° 1.
Sincerely,

Signature
…....................................

Name

….....................................



Legal Representative of the Bidder

Entity

…......................................



Bidder

Signature
…....................................

Name

….....................................



Legal Representative of the Bidder

Entity

…......................................



Bidder

ANNEX N° 5

Form 4 

MODEL GUARANTEE LETTER OF VALIDITY, VALIDITY TERM AND SERIOUSNESS OF THE PROPOSAL

(Reference: Section 7.1. of the Bid Terms)

Lima, …..........….........................., 201…

Sirs,

Private Investment Promotion Agency – PROINVERSIÓN

Present.-

Ref.: 
Letter of Guarantee No. ….....................



Expiration: …..............................

Dear Sirs:

At the request of our customers …......................................... (name of the Shortlisted Bidder,) we hereby establish this joint, irrevocable, unconditional and automatically enforceable letter of guarantee, without the benefit of excussio or division, for an amount of up to ………………………………………………….. and 00/100 US Dollars (US$ ……………….. .    ) in favor of PROINVERSIÓN, in order to guarantee the Validity, Effect and Integrity of the Proposals submitted by our customer in accordance with the terms and conditions established in the Comprehensive Project Bid Terms for the award in concession of the Project “Improvements of the National Energy Security and Development of the South Peruvian Pipeline” to the private sector. 
We also state that this guarantee shall become effective if our customer is declared the Awardee by the Committee and fails to fulfill its obligations as of the Closing Date mentioned above.

This Guarantee may be forfeited in your favor through a notarized request from the Executive Director of PROINVERSIÓN, or an equivalent authority, forwarded to our office, at …................ ....................................................................

Every delay under our responsibility to honor this guarantee shall accrue an interest equivalent to LIBOR plus a margin (spreads) of 3%. Interests shall be accrued as from the date of the request mentioned above to the effective date of payment.

Our obligations under this Guarantee shall not be affected by any dispute between you and our clients.

This Guarantee shall be effective for one hundred twenty (120) calendar days as from its date of issue, ……………, until …………………

The terms used in this Guarantee bear the same meaning as those defined in the Bid Terms.

Sincerely,

Signature 
…................................................

Name ….............................................

Bank Entity …...............................

ANNEX N° 6

Form 1

VALIDITY OF THE INFORMATION

(Reference: Section 7.1. of the Bid Terms)

AFFIDAVIT

We hereby state under oath that the information, statements, certifications and, in general, all the documents submitted in Envelope N° 1 remain in force to date and will remain as such until the Closing Date.

Place and date: …...............…...…........................, 201…

Entity 

….......................................................

Pre-Shortlisted Bidder

Name

…..........................................................

Legal Representative of the Pre-Shortlisted Bidder

Signature
….........................................................

Legal Representative of the Pre-Shortlisted Bidder

ANNEX N° 6
Form 2

ACCEPTANCE OF TERMS AND CONTRACT

(Reference: Section 7.1. of the Bid Terms)

AFFIDAVIT

We hereby stated under oath that we, …........................................................................... (Name of the Shortlisted Bidder), and its shareholders, partners or members, and the shareholders and partners of the latter:

1° Comply with all the provisions related to the Bid and Award of the Project and with the provisions established in the Supreme Decree Nº 059–96–PCM, Consolidated Text of Legal Regulations governing the Award in Concession of Infrastructure and Public Service Works to the Private Sector, and its Regulations, Supreme Decree Nº 060–96–PCM, the Bid Terms and Circular Letters.

2° Have reviewed and agree to these Bid Terms and Contract, and to their background information and documents, and that we expressly undertake the obligations under the Law of Promotion of Private Investments in Works of Public Infrastructure and Services, and its Regulations, under these Terms and under any other regulations applicable to the Concession Contract, without any objection or condition. In consequence, we hereby exempt PROINVERSIÓN and its advisors from all responsibility for eventual errors or omissions in the background information and documents mentioned above.

3° Should we become the Awardees of the Award, we agree to enter into the applicable Concession Contract. 

Place and date:
 …...............…...…........................, 201…

Entity 

….......................................................

Pre-Shortlisted Bidder

Name

…..........................................................

Legal Representative of the Pre-Shortlisted Bidder

Signature
….........................................................

Legal Representative of the Pre-Shortlisted Bidder

ANNEX N° 6

Form 3

AFFIDAVIT OF COMPLIANCE WITH TECHNICAL SPECIFICATIONS

(Reference: Section 7.1. of the Bid Terms)

We hereby state under oath that:

The design, construction, commissioning, operation and maintenance of the Works to be executed and the provision of materials during the Concession period will comply at least with the requirements set out in the Technical Specifications in ANNEX N° 1 to the Concession Contract, the S.D. N° 081-2007-EM and the applicable international standards in force.

Our general description of the technical proposal, general description of the facilities and the general description of the path have been made according to the Technical Specifications in ANNEX N° 1 to the Concession Contract, the S.D. N° 081-2007-EM and the applicable international standards in force.

The terms used in this statement bear the same meaning as those defined in the Bid Terms.

Place and date: …...............…...…........................, 201…

Entity 

….......................................................

Pre-Shortlisted Bidder

Name

…..........................................................

Legal Representative of the Pre-Shortlisted Bidder

Signature
….........................................................

Legal Representative of the Pre-Shortlisted Bidder

 ANNEX N° 7
Form 1

SAMPLE ECONOMIC PROPOSAL

Lima, ….......…................, 2014

Sirs,

PROINVERSIÓN Committee on Energy Safety Projects – PRO SEGURIDAD ENERGETICA

Private Investment Promotion Agency - PROINVERSIÓN

Present.-

Ref.:
Comprehensive Project Bid for the award in concession of the Project “Improvements of the National Energy Security and Development of the South Peruvian Pipeline” to the private sector

Bidder: …………………………………………

Pursuant to Sections 7.2 and 9.2 of the Bid Terms referred to above, we hereby submit out Economic Proposal in the following terms:

ECONOMIC PROPOSAL

	ECONOMIC PROPOSAL to be awarded the concession of the Transportation System for Sections A and B of the Project “Improvements to the National Energy Security and Development of the South Peruvian Pipeline”

TOTAL COST OF SERVICES PER YEAR
	Amount in numbers (US$/year)

Without decimals
	Amount in letters

	
	
	


A) Our proposal is irrevocable and will remain in force until sixty (60) Days after the Closing Date, a term that may be extended if the Committee so decides.

B) The Proposed Amount does not exceed the Maximum Total amount of the Total Services per Year.

C) The components of the Proposed Total Services per Year are listed in Form 2 of ANNEX 7.

Yours sincerely,

Signature: 
………………………………………….

Name: 
 

………………………………………………….

Bidder:

……………………………………………..

Note: In case of contradiction between an amount written in numbers and in letters, the amount expressed in letters will prevail.

ANNEX N° 7
Form 2

ITEMIZED ECONOMIC PROPOSAL

ANNEX N° 7


Appendix 1

Method to determine the Lowest Service Cost

 ANNEX N° 8

Appendix 1

DATA ROOM USERS’ GUIDE

(Reference: Section 3.2. of the Bid Terms)

I. 
AVAILABILITY

1. 
Authorized Users


Users authorized to access the Data Room are the representatives of companies that have acquired the Participation Rights and have been adequately presented and identified before the Data Room management department with duly completed forms.

2. 
Capacity and services


The Data Room has a meeting room with a maximum capacity of 6 people. Users, in addition to all the documents available regarding the Comprehensive Project Bid for the concession of the Project “Improvements of the National Energy Security and Development of the South Peruvian Pipeline” to the private sector, will be provided access to printers, photocopiers, a telephone, a fax machine and other services that may facilitate their activities.

3. 
Opening hours


The Data Room will be open from 9:00 a.m. to 13:00 and from 14:00 to 17:00 hours, Monday through Friday.

4.      Procedure of use


The Bidder requiring to use the Data Room must sign the Non-Disclosure Agreement and submit a request for use through the respective form, including a preferred working hours, the time that the room will be used for and the individuals that will attend. The Data Room Coordination Department will respond to the request according to the availability and on the basis of equity and balance. The Data Room should be used for consultations and working on reference documents, and will not become a home base of the Bidders under any circumstance.


All documents and services will be required through the corresponding forms and the Data Room Coordination Department. 

II.      AVAILABLE SERVICES
The use of the Data Room is free of charge. However, photocopy, printing, binding, file saving in diskettes or CDs, telephone and fax services, as well as snacks, etc., will be charged. Additional services like drawing copying, image scanning, access to Internet and other services may be occasionally provided if they have been timely requested. The additional services will also be charged according to their respective costs, to be previously announced by the Data Room Coordination Department.

III.     FORMS FOR USING THE DATA ROOM

Form 1 (IDENTIFICATION OF INDIVIDUALS AUTHORIZED TO USE THE DATA ROOM) and its Appendix 1 (TABLE OF DATA AND PERMANENCE TIME) have been included in this ANNEX. These forms must be filled in and submitted by the representatives of the Bidder, by fax or email, before the first day the Data Room is used by the interested group. This requirement is mandatory to have access to the information in the Data Room. The schedules and reservations to use the Data Room will be elaborated based on the information provided in this form.


The following documents are also included in this ANNEX:

· Form 2 (REQUEST FOR MULTIPLE SERVICES), to be used for services required by the Bidders.

· Form 3 (REQUEST FOR TECHNICAL QUESTIONS), to be used for Bidders to make written questions about any matters related to the Project. 

ANNEX N° 8

Appendix 2 

List of Documents in the Data Room

(Reference: Section 3.2.3. of the Bid Terms)

ANNEX N° 8

Form 1

IDENTIFICATION OF INDIVIUALS AUTHORIZED

TO USE THE DATA ROOM

(Reference: Section 3.2. of the Bid Terms)

Lima, ….......…................, 201…

Sirs,

PROINVERSIÓN Committee on Energy Safety Projects – PRO SEGURIDAD ENERGETICA

Private Investment Promotion Agency - PROINVERSIÓN

Present.-

I, …................................................................... (Name of the Representative), on behalf of …............................................... (name of the Bidder), hereby request your authorization to use the Data Room during the periods of the schedule of use and for the people indicated on the table in the Form 2 of ANNEX N° 8. 

With regard to the procedures for making use of the Data Room, we hereby state that we are aware of the procedures indicated in Appendix 1: Data Room Users’ Guide, of ANNEX N° 8 of the Bid Terms.
We further state that we are aware of the confidential nature of the information provided in the Data Room.

Sincerely,


______________________     
______________________


Name of Representative
Identity Document

______________________

Signature of the representative of the 

Data Room Coordination Department

ANNEX N° 8

Form 2
TABLE OF DATA AND PERMANENCE TIME

(Reference: Section 3.2 of the Bid Terms)

	N°
	Given and Family Names
	Identity Document
	Nationality
	Permanence Time (with date)

	1
	
	
	
	

	2
	
	
	
	

	3
	
	
	
	

	4
	
	
	
	

	5
	
	
	
	

	6
	
	
	
	

	7
	
	
	
	

	8
	
	
	
	

	9
	
	
	
	

	10
	
	
	
	

	11
	
	
	
	

	12
	
	
	
	

	13
	
	
	
	

	14
	
	
	
	

	15
	
	
	
	

	16
	
	
	
	

	17
	
	
	
	

	18
	
	
	
	

	19
	
	
	
	

	20
	
	
	
	


ANNEX N° 8

Form 3

REQUEST FOR MULTIPLE SERVICES

(Reference: Section 3.2. of the Bid Terms)

	Date of Request
	


	Requestor
	


	User
	


	
	Ref. No.
	Service Description
	No. of Units 
	Quantity

	1.
	
	
	
	

	2.
	
	
	
	

	3.
	
	
	
	

	4.
	
	
	
	

	5.
	
	
	
	

	6.
	
	
	
	

	7.
	
	
	
	

	8.
	
	
	
	

	9.
	
	
	
	

	10.
	
	
	
	

	11.
	
	
	
	

	12.
	
	
	
	

	13.
	
	
	
	

	14.
	
	
	
	

	15.
	
	
	
	


	Date of filing
	


ANNEX N° 8

Form 4

REQUEST FOR TECHNICAL INQUIRES

(Reference: Section 3.2. of the Bid Terms)

	Date:
	


Details of the Requestor:

	Company:
	

	Name of Requestor:
	

	Position:
	


	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	


ANNEX Nº 9

SCHEDULE

	
	Activity
	Date

	2
	Enquires to the Bid Terms
	By Thursday, April 17, 2014

	3
	Reply to enquires to the Bid Terms
	By Friday, May 2, 2014

	4
	Submission Envelope N° 1 (Shortlisting)
	By Thursday, May 15, 2014

	5.
	Notification of shortlisting to the Interested Party
	By Wednesday, May 21, 2014

	6
	Deadline for creating a Consortium
	Monday, June 2, 2014

	7
	Sending of the Final Contract Version to Shortlisted Bidders
	By Tuesday, June 10, 2014

	8
	Submission of envelopes N° 2 and 3
	Thursday, June 26, 2014

	9
	Opening of envelope N° 3 and Award
	Monday, June 30, 2014

	10
	Closing Date
	To be announced in a Circular Letter


Note: The Bid Terms Schedule may be amended by the Governing Council or the PROINVERSIÓN Committee as required, in accordance with the Applicable Laws and Provisions.

ANNEX Nº 10
SAMPLE LETTER OF GUARANTEE OF CHALLENGE TO THE AWARD

(Reference: Section 9.3.2 of the Bid Terms)

Lima, ............................., 201...

Sirs,

Private Investment Promotion Agency - PROINVERSIÓN

Present.- 

Ref.: 
Letter of Guarantee N° ..............................    

Expiration: ....................................

Dear Sirs:

At the request of our clients  …................................................. (name of the Shortlisted Bidder), we hereby establish this joint and several, irrevocable, unconditional and automatic guarantee is hereby entered into, without benefit of excussio or division, for an amount up to ….............................................. thousand United States Dollars (US$ …,000.00) in favor of PROINVERSIÓN, in order to guarantee the payment by our clients of such amount in any of the situations described in the fourth paragraph of this letter of guarantee.

This guarantee will be in force for (60) Days counted from its date of issuance.

We expressly agree that this guarantee may be forfeited by PROINVERSIÓN in accordance with the provisions in Article 1898 of the Civil Code of Peru.

It is expressly agreed that this guarantee may be forfeited in your favor through a notarized letter of request issued by the Executive Director of PROINVERSIÓN (or the authority acting as such) and forwarded to our office, at the address indicated below, indicating that the challenge raised in the Comprehensive Project Bid for the award in concession of the Project “Improvements of the National Energy Security and Development of the South Peruvian Pipeline” to the private sector has been declared groundless or unsustainable by the Board of Directors of PROINVERSIÓN, or that such a decision taken by the Committee has not been appealed.

We hereby undertake to pay the total guarantee amount within 24 hours counted from the date of receipt of the notarized letter of request.

Any delay from us to forfeit the guarantee shall accrue interest in your favor calculated on the basis of LIBOR plus a 3.0 % margin (spread). The applicable interests shall be accrued as from the date of the request of fulfillment until the effective payment date.

Sincerely,

_______________

SIGNATURE AND STAMP

Name of the bank issuing the guarantee: 

Bank address:



















































